
Benchmarking and Disclosure: 

Existing Rules 

T  
Benchmarking 

Rev. 1 

March 2014 

Table of Contents: 
Austin . . . . . p. 1 

Boston . . . . . p. 19 

New York . . . . . p. 35 

Philadelphia . . . . . p. 53 

Seattle . . . . . p. 59 

Washington DC. . . . . p. 85 





Benchmarking and Disclosure:  Existing Rules 

Benchmarking and Disclosure:  Existing Rules 

Summary Information: 
Date Rules Promulgated:  January 2012 

1 

Austin 



RULE NO.: R161-11.32 

NOTICE OF AMENDED RULE ADOPTION ADOPTION DATE: January 3, 2012 

By: Larry Weis, 
General Manager, Austin Energy 

Austin Energy has adopted an amended version of a proposed rule. Notice of the proposed rule 
was posted on October 5, 2011. Public comment on the proposed rule was solicited in the 
October 5, 2011 notice. This notice is issued under Chapter 1-2 of the City Code. The adoption 
of a rule may be appealed to the City Manager in accordance with Section 1-2-10 of the City 
Code as explained below. 

EFFECTIVE DATE OF ADOPTED RULE 

The rule adopted by this notice is effective on January 3, 2012. 

TEXT OF ADOPTED RULE 

A copy of the complete text of the adopted rule is attached to this posting and available for 
public inspection and copying at the following locations. Copies may be purchased at these 
locations at a cost of ten cents per page: 

Austin Energy, located at 811 Barton Springs Road, 3rd Floor, Austin, Texas. 

Office of the City Clerk, City Hall, located at 302 West 2nd Street, Austin, Texas. 

BRIEF EXPLANATION OF AMENDED ADOPTED RULE 

This rule defines the administrative requirements and procedures necessary to implement 
Chapter 6-7 of the Austin City Code relating to energy conservation audit and disclosure 
requirements for residential, multi-family, and commercial facilities located within the Austin 
city limits and receiving electricity from Austin Energy. As provided in City Code Chapter 6-7, 
this rule prescribes and explains the process, procedures, and forms to be used in the 
performance and disclosure of the required energy audits and the disclosure of high energy use 
multi-family facilities. This rule also provides guidance on the scope and timing of the audit and 
disclosure requirements and sets forth procedures for applying for variances provided for in 
Chapter 6-7. This rule replaces Rl61-09.35, the previously adopted administrative rule which 
implemented Chapter 6-7 of the Austin City Code. 

Changes Made to Proposed Rule: Staff has integrated new disclosure documents for multi-
family tenants and prospective tenants in this Rule Adoption which differ from the disclosure 
documents included in the Notice of Proposed Rule. The amended multi-family forms include 
changes made based on stakeholder input. Austin Energy has also clarified section 3.1 of these 
rules, prescribing the residential audit form to be used, removing any perception that it relates to 
disclosure deadlines. Staff also made minor, non-substantive wording changes and corrections. 
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SUMMARY OF COMMENTS 

Austin Energy received comments on the Notice of Proposed Rule, R161-1 l.32, during the 
public comment period. Several comments were received which were outside the scope of these 
administrative rules. Some comments requested that Austin Energy perform detailed assessments 
of multi-family facility highest and lowest energy users to determine whether the determination 
of high energy users is accurate. Other comments dealt with timing and enforcement of the 20% 
reduction in the average per-square-foot energy usage of a high energy use multi-family facility. 
No rules regarding the calculation methodology for High Energy Use Facilities is required by 
City Code. Austin Energy will post this methodology along with results once final results are 
achieved. In addition, Ordinance requirements cannot be amended through a rule adoption, and 
the requirements for High Energy Use Facilities can be found in the City Code 

Below is a summary of conunents received which relate to the proposed rule and City staff 
responses to those comments. 

Commenter: Brooke Mahoney, Austin Apa1tment Association 
Comment: Exhibits C and D require disclosure of air duct leakage percentages obtained during 
Energy Audit measurements, without acknowledging that the simplified ASTM El 554 Test 
Method D used is declared in these standards to be inappropriate for energy use calculations, 
because "it does not separate supply from return leakage, leakage to inside from leakage to 
outside, or estimate leakage pressures at operating conditions". 
Staff Response: Austin Energy's staff of energy efficiency experts has determined that the 
current, commonly-used duct leakage test is both accurate and cost effective. However, the 
energy audit does not restrict auditors to a single testing method. If an owner prefers, he or she 
may choose a more extensive and costly duct leakage test. 

Commenter: Brooke Mahoney, Austin Apartment Association 
Comment: Exhibits D and E contain statements about "energy use", derived from EUI data, 
which omit the necessary "per square foot" qualifier. Exhibit E contains a provocative statement 
that "You may incur an electric bill % HIGHER than average .. . " which is very likely to be 
incorrect and misleading and prejudicial to MF owners, and which is not susceptible to 
calculation from the EUI data gathered. 
Staff Response: Exhibits D and E have been amended and improved based on input from 
stakeholders. 

Commenter: Brooke Mahoney, Austin Apartment Association 
Comment: How is HEU compliance to be determined, given that the improvements may take 18 
months to complete, and EUI data is gathered annually, and a particular property may fall into or 
out of compliance every time that new annual data are analyzed? 
Staff Response: This comment is outside the scope of these administrative rules. To be in 
compliance the multi-family facility must have achieve a 20% reduction in the average per-
square-foot energy usage of the facility within 18 months. 

Commenter: Carol Biedrzycki, Texas ROSE - Ratepayers Organization to Save Energy 

Adoption Notice Rl61- l l .32 



Comment: Sec. 3.1 of the proposed rule states: 
"The owner of a residential facility subject to the requirements of chapter 6-7 must provide audit 
results to a purchaser or a prospective purchaser on a complete SINGLE F AMIL ENERGY 
AUDIT form, attached hereto as Exhibit A." 
This language is not consistent with the ECAD amendment that was written to assure that those 
purchasing homes had the energy audit information in time to opt out of the sale (or renegotiate 
the te1ms) if the results were unacceptable. Our request is that the language in Sec 3.1 of the rule 
be made consistent with§ 6-7-12 DISCLOSURE REQUIRED of the ECAD ordinance 
Staff Response: Section 3 .1 of these administrative rules does not address time deadlines for the 
disclosure of a residential energy audit. This section simply provides that an audit must be 
provided on the attached f01m. The City Code contains all applicable disclosure deadlines, and 
this section does not affect the deadlines. Section 3.1 of the rules has been amended to clarify 
that it deals only with the Energy Audit Form, which the City Code requires to be adopted by 
rule. 

AUTHORITY FOR ADOPTION OF PROPOSED RULE 

The authority and procedure for the adoption of a rule to assist in the implementation, 
administration, or enforcement of a provision of City Code is established in Chapter 1-2 of the 
City Code. The authority to adopt administrative rules for the implementation of the Energy 
Conservation Audit and Disclosure Ordinance is established in Section 6-7-3. 

APPEAL OF ADOPTED RULE TO CITY MANAGER 

A person may appeal the adoption of a rule to the City Manager. AN APPEAL MUST BE 
FILED WITH THE CITY CLERK NOT LATER THAN THE 30TH DAY AFTER THE 
DATE THIS NOTICE OF RULE ADOPTION IS POSTED. THE POSTING DATE IS 
NOTED AT THE END OF THIS NOTICE. If the 30th day is a Saturday, Sunday, or official 
city holiday, an appeal may be filed on the next day which is not a Saturday, Sunday, or official 
city holiday. 

An adopted rule may be appealed by filing a written statement with the City Clerk. A person 
who appeals a rule must (1) provide the person's name, mailing address, and telephone number; 
(2) identify the rule being appealed; and (3) include a statement of specific reasons why the rule 
should be modified or withdrawn. 

Notice that an appeal was filed will be posted by the city clerk. A copy of the appeal will be 
provided to the City Council. An adopted rule will not be enforced pending the City Manager's 
decision. The City Manager may affirm, modify, or withdraw an adopted rule. If the City 
Manager does not act on an appeal on or before the 60th day after the date the notice of rule 
adoption is posted, the rule is withdrawn. Notice of the City Manager's decision on an appeal 
will be posted by the city clerk and provided to the City Council. 

On or before the 16th day after the city clerk posts notice of the City Manager's decision, the 
City Manager may reconsider the decision on an appeal. Not later than the 31st day after giving 
written notice of an intent to reconsider, the City manager shall make a decision. 
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CERTIFICATION BY CITY ATTORNEY 

By signing this Notice of Rule Adoption (R161-ll.32), the City Attorney certifies the City 
Attorney has reviewed the rule and finds that adoption of the rule is a valid exercise of the 
Director's administrative authority. 

REVIEWED AND APPROVED 

Larry s 
General Manager 
Austin Energy 

Adoption Notice Rl61-l l.32 

Date: IZ / z.1 } 20\ \ 
I I 



1.0 GENERAL 

CITY OF AUSTIN 
RULES FOR IMPLEMENTATION 

OF AUSTIN CITY CODE CHAPTER 6-7 
ENERGY CONSERVATION AUDIT 

AND DISCLOSURE REQUIREMENTS 

These rules define administrative requirements and procedures necessary to implement Chapter 
6-7 of the Austin City Code relating to energy conservation audit and disclosure requirements for 
residential, multi-family, condominium, and commercial facilities located within the city limits 
of Austin and receiving electricity from Austin Energy. Also, as provided in Chapter 6-7, these 
Rules prescribe the forms to be used in the performance and disclosure of the required energy 
audits. 

1.1 Definitions 

In addition to the definitions provided in Austin City Code § 6-7-1, the following definitions are 
used in the implementation of Chapter 6-7: 

A. DWELLING UNIT means a residence with living, kitchen, and bathroom 
facilities contained within the unit. 

B. CONSTRUCTED means improvements or conversions of a facility that require 
issuance of building, electrical, and mechanical permits which bring the entire 
facility and all its fixtures into compliance with the most recently adopted 
Building Code and Energy Code. 

C. DEMOLITION means a total demolition. 

D. MANUFACTURING means a use that has met all requirements of a State of 
Texas sales tax exemption for manufacturing, processing, or fabricating tangible 
personal property for sale and the utility account holder has qualified for a 
Predominant Use Exemption for the utility account(s) of the entire commercial 
facility. 



1.2 Computation of Time 

A. Facility Age Date: All date requirements involving the age of the facility are 
calculated using the calendar year of construction as shown by the central 
appraisal district or reasonably determined by the Director. 

B. Energy Efficiency Program or Rebate Date: All date requirements related to 
participation in an energy efficiency or rebate program are calculated using the 
calendar year of such participation as determined by the Director. 

2.0 CERTIFICATION QUALIFICATIONS AND AUDITOR 

2.1 Auditor Certification 

A list of agencies or entities approved by the director to ce1iify a person as a residential or multi-
family building perfo1mance analyst or equivalent will be maintained on the Austin Energy 
website. No certification is necessary for individuals to complete a commercial facility rating. 

2.2 Certified Auditors 

Austin Energy will maintain on its website a list of ce1iified energy auditors who are registered 
to perfo1m residential or multi-family energy audits in compliance with Chapter 6-7. 

3.0 RESIDENTIAL FACILITIES 

3.1 Residential Energy Audit Form 

The owner of a residential facility subject to the requirements of Chapter 6-7 must use the 
SINGLE FAMILY ENERGY AUDIT form, attached hereto as Exhibit A. 

3 .2 Residential Variance for Substantial Remodel 

A request for a variance due to an application for a permit to substantially remodel a facility 
must be submitted on the Substantial Remodel Variance Application available on Austin 
Energy's website. The application must include a binding agreement between the owner and 
purchaser of the facility, whereby the purchaser agrees to complete an energy audit within a 
specified period oftime. The director will not approve the form of an agreement if the specified 
period of time to complete an energy audit is longer than 30 days after the remodel is complete. 

3.3 Residential Variance for Demolition 

A request for a variance due to an application for a permit to demolish a facility must be 
submitted on the Demolition Variance Application available on Austin Energy' s website. 



4.0 MULTI-FAMILY FACILITIES 

4.1 Multi-Family Energy Audit 

The owner of a multi-family facility subject to the requirements of Chapter 6-7 must have an 
energy audit completed using the MULTI-FAMILY ENERGY AUDIT form, attached hereto as 
Exhibit B. The audit results must be posted and provided to current and prospective tenants using 
the MULTI-FAMILY DISCLOSURE NOTICE, attached hereto as Exhibit C. 

4.2 Multi-Family Energy Audit Disclosure 

A . The owner of a multi-family facility must disclose energy audit results to tenants 
in the following ways: 

(1) Energy audit results must be prominently displayed in facility common 
areas, where public and legal notices are regularly posted, to reasonably 
assure all tenants will see it. Posted results for the most recent energy audit 
performed in accordance with Chapter 6-7 must remain in place. 

(2) Copies of the full MULTI-FAMILY ENERGY AUDIT for the facility 
must be available for tenant review at the leasing or manager' s office. 

B. The owner of a multi-family facility must disclose energy audit results to 
prospective tenants in the following ways: 

(1) A copy of the ENERGY GUIDE FOR PROSPECTIVE TENANTS, 
attached hereto as Exhibit D, must be provided to prospective tenants at 
the same time that standard disclosures are presented and prior to 
execution of the lease. 

(2) Copies of the full MULTI-FAMILY ENERGY AUDIT for the facility 
must be available for tenant review at the leasing or manager's office. 

4.3 Disclosure of High Energy Use Designation 

The owner of a multi-family facility required under Austin City Code§ 6-7-23(D) to disclose 
that the facility has been designated a high energy use facility must use the NOTICE OF HIGH 
ENERGY USE PROPERTY form attached hereto as Exhibit E. 

5.0 COMMERCIAL FACILITIES 

5 .1 Commercial Facility Rating System 

The Director has approved ENERGY STAR® Portfolio Manager as an acceptable commercial 
facility rating system and may approve other audit or rating systems as appropriate through 
notification on the Austin Energy website. 
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In compliance wlltl tlle 
City or AU'ltlnl Energy CMSl!f'V3tlDll 

A.udlt and DCSCIOsUre Ordinance. 

SINGLE FAMILY 
Austtn City QHle Cllapter 6-7. June 2009. 

Energy Audit Data 

DATA SUMMARY submission Date: 

PROPERTY 

Austin Energy Electric Meter Number _ _ _ _ ___ Tax .Assessor's Property ID -------
owner Name Year eu11t ___________ _ 

Street Address Estimated Square Footage _ _____ _ 

City, stat e, Zip code ----------------------------

AUDITOR 
Auditor __________________ PhoneNumber ________ _ 

company Name Property Audit Dat e------- --

WINDOWS & SHADING 

Type(s) ofWlndow(s) --------------------------
Type(s) of Elllrtlng solar shading-------------------- - - - -

ATIIC INSUlATION 

Attlcu1sulatlon Type------------- Average R-Value ______ __ _ 

open Chase(s) 

HEATING & COOLING AIR DUCT SYSTEM 

HVAC SYSTEM: condl!flser: Manufactunng Dat e ___ Estimated EER _______ _ 

FUmacetAH: Manufactunng Date ___ Estimated AFUE -------
Pre!Ssure Leakage-------- % Leakage _ _______ _ 

Duct System Type(s) No Duct system -------
Enrolled In t he Austin Energy Power Partner Thermostat Program ------

ADDITlONAL SYSTEM: COndl!flser: Manufactunng Date ---Estimated EER ______ _ _ 

FumacetAH: Manufactunng Date ___ Estimated AFUE --- ----
Pre!Ssure Leakage--------·% Leakage ______ __ _ 

Duct System Type(s) No Duct system --------
Enrolled In the Austin Energy Power Partner Thermostat Program? ____ _ 

AIR INFILTRATION/WEATHERIZATION 

Exterior door£ weather-stripped or not weather-strJpped7 --------------

Plumbing penetrations: sealed or unsealed? --------------------

ADDITIONAL AUDIT INFORMATION 

oomest1cwater Heater Type(s) -----------------------

Type(s) of Tollet(s) ----- - - --------------------
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MULTIFAMILY 

In comp11ance wltn tile 
City or Austln'S EMIJTY COllU!lv.IUOll 

Audit arKI DlsclOsure Orcttnanc'
Ausun City Code C/JaptN &-7. June 2009. 

Energy Audit Data 

DATA SUMMARY submission Date: 

PROPERTY 

nix Assessor s Property ID --------------------------
Property Name------------ owner Name------------
street Address stre.et Address ___________ _ 

crty, state, Zip code oty, sfate., Zip code _________ _ 

AUDITOR 
Auditor _________________ _ Phone Number ________ _ 

companyName ____________ _ Property Audit Date---------

PROPERTY INFORMATION 

Yr. built__ Yr. of last major renovation __ TOtal sq. foofage __ Total renbble sq. footage __ 

HVAC replaced In last 1 o yearn Jf yes: __ coils replaced and __ air handlers replaced. 
Number of BUiidings Number of Floor Plans Number of owelllng unrts ___ _ 
Location of Laundry washers and Dryers ____________________ _ 
iype(s) of Electric Meter(s) _________________________ _ 

iype(s) of oomestrc Hot water Heat ing _____________________ _ 

Enrolled In the Austin Energy Power Partner Thermostat Program?-------------
Enrolled In the Austin Energy eye~ saver nmer Program7 _______________ _ 

BUILDING DATA 

eutidlng Name----------------------------
WINDOWS/SHADING: iype(s) ofWlndow(s) -------------------

iype(s) of Existing solar Shading _______________ _ 

Date of last solar shading Improvement _____________ _ 

ROOF/ATTIC: Roof iype Roof Material ----------
Roof 1nsulat1on Roof R-Value ----------
Reflectl\fe Roof coating __________________ _ 

Attic msulatlon Attic Insulation Material, _____ _ 

Attic R-Vatue __ Radiant Barrier __ If yes, Radiant Banter iype ___ _ 
openchase(s) _____________________ _ 

HVAC SYSTEM: Floor Plan iype _____________________ _ 

owelllng unrts per f loor plan, _________________ _ 

DweJHng unrt Number Tested-----------------
condenser: Manufactunng Date ________ Estlmatoo EER ___ _ 

Air handling type ________________ _ 

Duct system iype{s). ____________ No Duct system __ _ 
Pressure Test Leakage, ___________________ _ 

IYate: T1liS 1rrtamr.1.tran (;alJOve) r11aura be provraea tor HCll llUIJdlflg. 
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MULTI-FAMILY DISCLOSURE NOTICE 
ENERGY AUDIT RESULTS 
f'tt.-w.J j) ~t»t.ee l~l'G'I ~Al~ Ci~ ~i~ Cc~ C/1$ftsr q.1, ~iyyCin;~ll"~AW.l SflOIJsri'CSl:f9 0f(Ji'l:Sft9 fib. ZQ11Cl421.fJ01. 

12345 APARTMENT AVENUE, AUSTIN TX 78000 

E!ERGY EFFICIENCY 
MEASIJRESEVN..UAlED 

Air Duct System 

Att'c or Roof 

Soar Screens or Window Film 

SIBEETADDRI$ 

NJSTIN ENEFISY 
ll:Cll.t!WEl'llS 

lsssThan 10% 

.Between R22-R30 

On all East Southand West Windows 

"A~e.·age• r:a.'ues are cs,'aJ1'ated frrxn results abttr.'rled tom mu1~(0.te .b1ild1Vigs aM S,,'S3:?ms 

.atl!U RE5".TS 
{AVER PUE~ 

44% lsakage· 

R-21 
ft:!eded 

OONST11UC110N'IEM: _1s .... s..:..5 --
NJM~Ell OFUNTS: _Z!_9 __ _ 

ENEIG'YU11U'lll:'S: _E..;..tc~trc..;.· ---
DATJ; OF ENERGY A.I en~ Mall 2)11 

ENEIGYAJJtliCOtlctlCTell ~'I'! 5a_rn~p~..:..A,...u.;;.d ;.;;;ilo..:..r -----
OATEOF CISO.OSUR E IC'!ICe _J_un_e_30...;....201.,... 1 _____ _ 

J)l~~ O'I}' ~~ f:N:X:J'N' .(l' .J.Tl~fn:J'g}'C'A'.:rnili;l.•A:i:rt $JfJ !J.S:bs\L'!' O"~r.io~s i:i mu.lf-~IJ,.;ti:l,!W!~S 11.1 )''l!YStJdaM~'i;l~!'~Md~y ..l!ISOJl~0''.:tOo'.':r~.:t ~:ttli/JAl!Sl'Jld}• lmls. 
$:l'l1~ ~·~li;l.ns ~3"'" J>l:t:r m~ (1'4.fWI~. ~ (WI~ (I l! .'JW"if./;!Jltl)' l;J:'iJI}' m:.st :mr 1,11(,1 :T"-~~ !!'$111~ tJ $11 ~.n:J'U>' .ii:d! or ~ ;i.rq.i~ i:i c:rt'!'m l!!lo' :.t~:;;m»•~ 1~!fs
£\.'r:f.t';1·:J:11.esQr l'1~$!(fl r. e~!~ ,,11 f~!J.l'.flf ~ t'I~ o!7W~ ~·1~·'lll:!.!i'"':r. .i;:r !?1W flt\om:I(l.o ;vair !'l~o.!11~ •t;!l' MM>lt!.~f:'~l\·~~~. ~J!(;l.!JIJMffi:ri~~·.zm o-r:JJ !§'1·7$Z?. 
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Austin City Code Chapter 6-7, Energy Conservation 2011 
ENERGY GUIDE 
FOR PROSPECTIVE TENANTS 

ESTIMATED MONTHLY ELECTRIC COST 

I 
I I 

$120 
T 

I $40 

THIS PROPERTY 
This graph above represents the range 
of electric costs for Austin properties 
of a similar type to this one. 

This property is: 
• all electric 
• built before 1985 
• BOO sq. ft. average apartment size 

Cost information: 
• is based on this facility's average size 

apartment, 
• based on a cost of $0.10 per kWh, and 
• is updated annually. 

Austin Average 

1,200 kWh 

ESTIMATED MONTHLY 
ELECTRIC USE 
For details, visit the web site 
austinenergy.com/go/ECAD, 
call 482-5278 or see QR Code: 

ENERGY AUDIT RESULTS FOR THIS PROPERTY: 

I 
I $200 

YOUR BILL 
Your actual bill will depend on many factors: 
• Weather (bills are higher in extreme 

heat and cold - especially if electric 
heat is used), 

• Thermostat settings, 
• Number of occupants, 
• Lifestyle habits, 
• Size and location of unit (upper floors 

and south and west facing units are 
generally warmer), 

• Energy efficiency measures in place, and 
• Age and type of heating/cooling 

equipment. 

4321 APARTMENT AVENUE, AUSTIN, TX 78700 

ENERGY EFFICIENCY 
MEASURES EVALUATED 

I Air Duct System 

Attic or Roof 

[ Solar Screens or Window Film 

STREET ADDRESS 

AUSTIN ENERGY 
RECOMMENDS 

Less Than 15% 

Between R22-R30 

On all East, South and West Windows 

"Average" values are calculated from results obtained from multiple buildings and systems. 

AUDIT RESULTS 
(AVERAGED) 

44% Leakage 

R-14 

Complete 

CONSTRUCTION YEAR: 1978, 1982 ENERGY UTILITIES: All Electric ENERGY AUDIT CONDUCTED BY: A Qualified Auditor 

NUMBER OF UNITS: 57 DATE OF ENERGY AUDIT: September, 2011 DATE OF DISCLOSURE NOTICE: _Ju_n_e 3_0,_2_01_1 -----

I acknowledge that I have been given an opportunity to review the results of this multi-family property's energy audit 
conducted in accordance with Austin City Code, Chapter 6-7. 

Signature/Date Owner's Representative 

Signature/Date 
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Austin City Code Chapter 6-7, Energy Conservation 2011 
NOTICE OF HIGH 
ENERGY USE PROPERTY 
1234 APARTMENT AVENUE, AUSTIN, TX 78700 

ESTIMATED MONTHLY ELECTRIC COST 

I 
I $40 

THIS PROPERTY 
This graph above represents the range 
of electric costs for Austin properties 
of a similar type to this one. 

This property is: 
• all electric 
• built in 1986 
• 800 sq. ft. average apartment size 

Cost information: 
• is based on this facility's average size 

apartment, 
• based on a cost of $0.1 O per kWh, and 
• is updated annually. 

I i 
Austin Average 

1,800 kWh 

ESTIMATED MONTHLY 
ELECTRIC USE 

I 

$180 
I ~ $200 

YOUR BILL 
Your actual bill will depend on many factors: 
• Weather (bills are higher in extreme 

heat and cold - especially if electric 
heat is used), 

• Thermostat settings, 
• Number of occupants, 
• Lifestyle habits, 
• Size and location of unit (upper floors 

and south and west facing units are 
generally warmer), 

• Energy efficiency measures in place, and 
• Age and type of heating/cooling 

equipment. 

This property uses ___IL% more energy per square toot than an average multi-family property in the Austin area. 
This may result in a higher electric bill than would be incurred in a similar unit in an average energy use property. 

For details about energy use per square toot for Austin multi -family properties, visit austinenergy.com/go/ECAD, 
call 482-5278, or see QR code: 

I acknowledge that I have been given an opportunity to review the results of this multi-family property's energy audit 
conducted in accordance with Austin City Code, Chapter 6-7. 

Signature/Date Owner's Representative 

Signature/Date 
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Boston 



 

1 
 

CITY OF BOSTON 

AIR POLLUTION CONTROL COMMISSION 

BOSTON CITY HALL 

BOSTON, MASSACHUSETTS 02201 

BUILDING ENERGY REPORTING AND DISCLOSURE REGULATIONS 

1.01 Introduction.  The following regulations are promulgated by the City of Boston Air 
Pollution Control Commission (“the Commission”) pursuant to the authority granted to it under 
Chapter VII, Section 7-2.2(n) of the City of Boston Code.  These regulations implement Section 
7-2.2 of the City of Boston Code, An Ordinance Amending the Air Pollution Control 
Commission Ordinance in Relation to Reporting and Disclosing the Energy and Water Efficiency 
of Buildings. 

1.02 References.  References to Section 7-2.2 are to Chapter VII, Section 7-2.2 of the City of 
Boston Code. 

1.03 Definitions.  Terms defined in Section 7-2.2 have the same meanings for purposes of 
these regulations and those definitions are hereby incorporated by reference.  Terms related to 
energy and water reporting that are not otherwise defined shall have the same meanings as in 
Portfolio Manager, an online tool for building energy tracking developed by the U.S. 
Environmental Protection Agency. For the purposes of these regulations, the following additional 
terms are defined as follows: 

Covered building means a residential or non-residential building, as those terms are 
defined in Section 7-2.2, that is subject to the energy and water performance reporting 
requirements of Section 7-2.2 for the previous calendar year. 

Default data means energy use data that are calculated using the default values in 
Appendix I, Tables 1 and 2, or space use attributes obtained from Portfolio Manager default 
values. Default data may not reflect actual energy consumption for a particular building. 

Energy use intensity means energy consumption divided by the gross floor area for which 
that consumption is applicable. 

Partial data means any consumption data for a given energy type or any water that are not 
complete for an entire building. 

Qualified energy professional means an individual qualified to perform energy 
assessments required by Section 7-2.2(f), as further detailed in 1.09(a). 

Simple payback.  Simple payback refers to the number of years for the projected energy 
cost savings of a conservation measure to equal the amount invested in such measure. 



 

2 
 

Space type refers to the primary activity for which a given space is utilized, as entered 
into Portfolio Manager, also referred to as property use. 

Space use attributes refers to any information relating to a building’s physical, 
operational, and facility-related characteristics required for assessing the energy or water 
performance of a given space type in Portfolio Manager, also referred to as property use details. 

Utility means a company distributing, supplying, or transmitting energy or water to a 
building. 

Water use refers to water consumption excluding any emergency fire pipe usage. 

Whole building data means complete energy consumption data for a given energy type or 
complete water data for an entire building. 

1.04 Energy and Water Reporting in Portfolio Manager. 

(a) Duty to Report.  Owners of covered buildings must annually report such 
building’s energy and water use for the previous calendar year through Portfolio Manager in 
accordance with Portfolio Manager instructions unless otherwise specified, or through any other 
reporting tool that the Commission may designate, as required by Section 7-2.2(d), in accordance 
with this subsection. 

(1) The Commission will evaluate proposals for the use of generally available, 
alternative reporting tools on a case-by-case basis. 

(b) Reporting through Portfolio Manager.  No later than May fifteenth of each 
reporting year, owners of covered buildings must open a Portfolio Manager account and must 
complete the following steps in Portfolio Manager for each such building: 

(1) Create a building profile and enter building details, including any building 
identification number that may be supplied by the Commission; 

(2) Enter all space types, with applicable gross floor area, calculated in 
accordance with 1.04(c), within the building and complete the requisite space use 
attributes for each such space type;  

(3) Enter energy and water use data for the previous calendar year as 
described in 1.04(e); and 

(4) Submit the completed energy and water report to the Commission, as 
described in 1.06. 

(c) Calculation of Gross Floor Area.  Owners of covered buildings must calculate 
gross floor area, and assign the appropriate gross floor area to each space type, if the building 
contains multiple space types, in accordance with this subsection and any further guidance that 
the Commission may provide.  Gross floor area comprises the space between the principal 
exterior surfaces of the enclosing fixed walls of the building, including tenant areas, lobbies, 
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common areas, restrooms, stairways, elevator shafts, mechanical equipment rooms, basement 
space, and storage rooms. It excludes all parking areas, unroofed courtyards, outdoor balconies, 
exterior loading docks, plenums between floors, and unroofed light wells. For atria, gross floor 
area includes only the area of atrium floors.  For tenant spaces, interior demising walls should be 
measured to the centerline of the wall.  Gross floor area may differ from the area listed in the 
Boston Assessing Department records that determine whether a building or buildings qualify as 
covered buildings under Section 7-2.2(d). 

 (d) Space Use Attribute Information.  Owners of covered buildings shall enter 
accurate information on the space use attributes of all spaces within such building. If necessary, 
owners shall request from tenants any space use attribute information for tenant space. Such 
request may be made using a form to be provided by the Commission. The owner shall make a 
request for the previous calendar year no earlier than January first and no later than January 
thirty-first of any year in which the owner is required to report. Requests for space use attribute 
information from tenants may be independent of any requests for energy or water consumption 
information from tenants that may be needed.  

(1) Absence of Space Use Attribute Information. If a tenant fails to respond 
to such request or omits any requested space use attribute information, and the 
information is unknown to the owner, then the owner shall select “Use a Default” in 
Portfolio Manager for said attribute.   When Portfolio Manager does not provide a 
default, the owner may estimate an appropriate value. This use of an estimated value 
must be noted in the “Property Notes” section of Portfolio Manager. 

(e) Reporting Energy and Water Consumption.  Owners of covered buildings must 
enter such building’s energy and water use data for the previous calendar year in Portfolio 
Manager. Energy and water consumption data must be entered such that it encompasses January 
first to December thirty-first of the previous calendar year. 

(1) When Whole-Building Data are Available from a Utility.  When whole-
building energy or water data are available from a utility, the owner shall report actual 
whole-building energy or water use, either with such utility-supplied data or data 
otherwise collected. The provision of whole-building data by a utility does not relieve an 
owner of the responsibility for the submission of accurate data. Any discrepancies 
between whole-building data provided by a utility and reported data must be indicated in 
the “Property Notes” section of Portfolio Manager. 

(i) Direct Upload by Utilities.  If such service is available, owners 
may authorize a utility to upload such whole building energy or water use data 
directly to Portfolio Manager.  The direct upload of such data by a utility does not 
relieve an owner of the duty to enter other required information into Portfolio 
Manager.   

(2) Requesting Energy Use Data from Tenants.  If whole-building data are 
unavailable from a utility for a given energy type or if an owner wishes to verify utility-
supplied data, then for any tenant-occupied space that is separately metered for such 
energy type, owners of covered buildings shall request such data from such tenants for 
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the previous calendar year no earlier than January first and no later than January thirty-
first of any year in which the owner is required to report.  Such request may include a 
request for permission for a utility to release tenant data directly or indirectly to the 
owner, and may be made using a form to be provided by the Commission. 

(i) Mid-Year Vacancy.  If the owner who is required to request tenant 
data under this subsection receives notice that a tenant intends to vacate a building 
before the end of a calendar year, then the owner must request from said tenant 
any necessary energy use or space use data from January first of that year to the 
date the tenant vacates the space. Such request shall be made at least 14 days 
before the tenant vacates the unit, or as soon as possible, if notice has been 
received after that time.  

(3) When an Owner Does Not Obtain Whole-Building Data.  When an 
owner has not been able to obtain whole-building data for any energy type under 1.04(e) 
(1) or (2), then the owner must report such energy type as provided in this subsection. 

(i) Common Area Energy Use.  The owner shall submit data for such 
energy type for all common areas and all centrally metered areas. 

(ii) Calculating Energy Use in Tenant Spaces. For each energy type 
used in separately metered tenant space, the owner must report the known data 
and then use one of the following methods to determine that type of energy use 
for the areas in which it is unknown, for each month. 

 (A)  With Significant Partial Data for a Space Type. If an owner 
has actual energy use data for at least 50 percent of a given space type, the 
owner shall extrapolate the energy data for the remainder of gross floor 
area with the same space type. This extrapolation, applied only to those 
areas for which energy use is unknown, will be the average energy use 
intensity of the floor areas for which it is known, multiplied by all floor 
area of said remainder, multiplied by 110 percent. 

 (B) Without Significant Partial Data for a Space Type. If an 
owner does not have actual energy use data for at least 50 percent of any 
particular space type, the owner shall utilize the default values in 
Appendix I, Tables 1 and 2 applied only to those areas for which energy 
use is unknown. For non-residential spaces, the appropriate energy use per 
square foot per month from Table 1 shall be multiplied by the floor area of 
that space type for which energy use is unknown. For residential spaces, 
the appropriate energy use per unit per month from Table 2 shall be 
multiplied by the number of units for which energy use is unknown. The 
Commission will provide updated or additional default values as it may, 
from time to time, deem necessary.  

(iii) Noting When Whole-Building Energy Use Data are Not 
Available.  Owners shall indicate in Portfolio Manager: 
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(A) Any energy values that include extrapolated data, by 
marking them as “Estimation”; and 

(B) Any energy values that include default data, by listing in 
the “Property Notes” section all of the entries for which default values 
were used. 

(iv) Documentation. Owners of all buildings submitting default or 
extrapolated data shall maintain records documenting their having requested data 
from all tenants, in accordance with the provisions of Section 7-2.2(g). 

 (f) Vacant Space.  Owners of covered buildings must account for any vacant or 
unoccupied space in Portfolio Manager in accordance with Portfolio Manager instructions. 

(g) Contextual Information.  Owners may supply contextual information regarding 
their energy and water use, including hyperlinks, that the Commission can include in its 
disclosure, in the “Property Notes” section of Portfolio Manager. Contextual information shall 
conform to guidance that the Commission may issue regarding the acceptable length and format.  

1.05 Tenant Reporting Obligations. 

(a) Tenants in covered buildings are subject to the following obligations: 

(1) Duty of Tenants to Report Energy and Water Use and Space Use 
Attributes.  If an owner has requested data for the previous calendar year from a tenant 
pursuant to section 1.04(e)(2), or if an owner has requested space use attributes for the 
previous calendar year from tenants pursuant to 1.04(d), tenants shall report such data to 
the owner no later than February twenty-eighth of the year in which the owner has 
requested such data. Tenants shall use the units and format of data reporting requested by 
the owner, including the units and format of any Commission-supplied form. 

 (2) Mid-Year Vacancy.  When a tenant vacates a unit or other space before 
the end of the calendar year and the owner has accordingly requested data for a given 
energy type or space use pursuant to 1.04(e)(2)(i), the tenant must report such data to the 
owner within 60 days of vacating.  

(3) Sub-Lease.  Tenants who sub-lease their space are responsible for 
collecting any data on use attributes, energy use, and water  use requested by an owner 
pursuant to 1.04(e)(2) from the sub-tenant and submitting it to the owner.  

(b) Owners may report in writing to the Commission any non-residential tenant who 
fails to respond to the data request of the owner within the time period specified in 1.05(a)(1), 
using a form to be supplied by the Commission, accompanied by documentation of the owner’s 
request. 

1.06 Submission of Energy and Water Report. 
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 (a) Contents of Energy and Water Report and Report Submission.  Owners of 
covered buildings shall submit a report to the Commission by May fifteenth of each reporting 
year. The submission shall be through Portfolio Manager, or another reporting tool as approved 
by the Commission pursuant to 1.04(a), using a template and submission link to be distributed 
and publicized by the Commission, or any analogous mechanism designated by the Commission. 
Such report shall contain information for the previous calendar year, related to building 
identification, occupancy, space use attributes, energy use intensity, energy use by fuel, 
greenhouse gas emissions, Energy Star rating (where available), use of estimated or default data, 
and water consumption.  

 (b) New Information.  If, after having submitted a report to the Commission, a 
building owner receives new or updated information that would result in a change to energy or 
water use intensity of 2 percent or more, then the owner shall, within 30 days of receiving the 
new information, enter the additional or corrected data into Portfolio Manager, submit an 
updated report to the Commission, and notify the Commission accordingly. Owners may submit 
other updates at any time. The Commission will include such updates in its annual disclosure of 
data. 

 (c) Requesting an Extension of Time.  Owners of covered buildings may request, 
on such form as the Commission shall designate, an extension of the due date for an energy and 
water report, and the Commission may grant such extension for good cause.  Such request must 
state good cause for why the owner is unable to complete the report by the May 15 deadline and 
must be made by April 15 of that year.  In no case will an extension of greater than 60 days be 
granted. 

1.07 Special Conditions. 

(a) Delegating Reporting Duties to Single Tenant.  If the owner of a covered 
building has leased the building to a single tenant and that tenant has assumed management of 
the entire building, the owner may, at the request of and with the consent of the tenant, delegate 
reporting duties to that tenant.  The owner or tenant shall note such delegation in the “Property 
Notes” section of Portfolio Manager. 

(b) Multiple Buildings on Single Tax Lot, and Buildings on Multiple Tax Lots 
that Share Meters.  Multiple buildings on a single tax lot and buildings on multiple tax lots that 
share meters shall have energy and water use reported as follows: 

(1) Any buildings that are separately metered or sub-metered for all energy 
types and water must be reported individually.  

(2) Any buildings for which one or more types of energy or water are not 
separately metered or sub-metered shall be reported as separate buildings, with any 
energy and water use that is not separately metered or sub-metered apportioned by gross 
floor area, whenever such energy use can be reasonably apportioned by this method, 
according to guidance that the Commission may issue. The apportioned data shall be 
marked as an “Estimation.”  
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(3) Any buildings not meeting the criteria of (1) and (2) may be reported as a 
multi-building property in Portfolio Manager, except in the case of multiple buildings of 
similar use on one lot, in which case they may be reported as a single building. 

(4) No additional submetering is required by these regulations. 

 (c) Newly-Constructed Buildings.  Owners of newly-constructed buildings are first 
required to comply with the reporting requirements for the first full calendar year following the 
year the building receives its Certificate of Occupancy.  This provision shall not apply if it would 
require the owner to report energy and water use at an earlier date than would otherwise be 
required under the schedule in Section 7-2.2(d). 

 (d) Change of Ownership.  When a building changes ownership, the previous owner 
shall provide to the new owner any energy, water, and space use data that has been collected and 
is necessary for completing the next required energy and water report.  

1.08 Energy Assessment or Action Requirement. 

 (a) Energy Assessment or Action.  Owners of covered buildings shall complete 
energy assessments or actions, as required by Section 7-2.2(f), in accordance with the provisions 
of this subsection. 

(b) Energy Assessment or Action Schedule.  Owners of covered buildings not 
covered by an exemption as specified in 1.08(c) shall complete an energy assessment or action 
for each such building within five years of the first reporting deadline for such building and 
within every five-year period thereafter. The five-year periods in which each assessment or 
action must be completed shall begin at the end of the previous five-year period and not at the 
date that the previous assessment or action was completed. Owners may choose between an 
assessment or an action, and are not required to complete both. 

 (c) Exemptions.  Owners of covered buildings are not required to complete an 
energy assessment or action for a given filing period, if any of the following exceptions apply: 

 (1) The building has earned EPA Energy Star certification from the United 
States Environmental Protection Agency for at least three of the five years preceding the 
date by which an assessment or action would otherwise be due. 

 (2) The building has received certification or re-certification at the Silver level 
under the Leadership in Energy and Environmental Design (LEED) rating system for 
Existing Buildings Operation and Maintenance published by the United States Green 
Building Council during the five-year period, with at least 15 points achieved in the 
rating category of Energy and Atmosphere. 

 (3) The building generates an amount of energy equal to or greater than the 
amount of energy it consumes, as measured on an annual basis. 

 (4) The building uses renewable electricity or fuels such that it generates no 
net greenhouse gas emissions, as measured on an annual basis. 
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 (5) The building is eligible to receive an Energy Star rating and such 
building’s rating has improved by at least 15 points during the five-year period, as 
measured from its rating in the first year of the period to its fourth or fifth rating during 
the period, whichever is higher. 

 (6) The building is not eligible to receive an Energy Star rating, and such 
building is highly energy efficient compared to other buildings of the same use, as 
determined by the following criteria: 

  (i) [RESERVED]. 

 (7) The building is included in an institutional master plan, as described in 
Article 80.D of the Boston Zoning Code, and a corresponding comprehensive energy 
management plan for the institution that has reduced energy use or greenhouse gas 
emissions by at least 15 percent over 5 years across the institution. 

 (8) The building is to be fully demolished within six months of when the 
assessment or action would otherwise be due. 

 (9) The building is fully vacant for the five-year period. 

 (d) Procedures to Apply for Exemption.  To claim an exemption from the 
assessment or action requirement under section 1.08(c), an owner must notify the Commission of 
the specific exemption it is claiming no later than May 15 of the year in which the energy 
assessment or action is due. The exemption application shall be on a form to be provided by the 
Commission and be accompanied by supporting documentation as applicable: 

 (1) To claim an exemption on account of an Energy Star certification, no 
additional documentation is required. 

 (2) To claim an exemption on account of LEED certification, the owner must 
submit a copy of the relevant certification or confirmation of listing in the LEED project 
directory, including the completed scorecard. 

 (3) To claim an exemption based on energy generated being equal to or 
greater than consumption, documentation of the amount of energy generated and used on 
site is required. 

 (4) To claim an exemption based on renewable energy purchasing, the owner 
must submit documentation of purchases or a purchase agreement for at least five years 
for the relevant energy types, including any renewable energy certificates retired, and 
documentation calculating the annual greenhouse gas emissions. 

 (5) To claim an exemption based on an improvement in Energy Star rating, no 
additional documentation is required. 

 (6) To claim an exemption as a highly energy efficient building, the owner 
must submit the following documentation: 
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  (i) [RESERVED]. 

 (7) To claim an exemption based on inclusion in an institutional master plan 
and corresponding energy management plan, the owner must submit documentation 
substantiating such inclusion and the energy use or greenhouse gas reductions achieved 
during the five-year period.  Energy baseline and reduction calculations shall be in 
accordance with guidelines to be issued by the Commission.  

 (8) To claim an exemption for imminent demolition, the owner must submit 
an affidavit stating the planned date of demolition. 

 (9) To claim an exemption for a fully vacant building, the owner must submit 
an affidavit stating the length of time that the building has been vacant. 

 (e) Temporary Exemption due to Financial Distress. Owners of financially 
distressed buildings may apply for an extension of not more than one year beyond the date when 
an assessment or action would otherwise be due. A building shall be considered to be financially 
distressed if it currently is or has been subject to one of the following: 

 (1) The building qualified for sale at a public auction due to arrears of public 
taxes within two years of the date an assessment or action is due; 

 (2) The building is controlled by a court-appointed receiver due to financial 
distress; 

 (3) The building is owned by a financial institution through default by the 
borrower; 

 (4) The building has been acquired by deed in lieu of foreclosure; or 

 (5) The building has a senior mortgage which is subject to a notice of default. 

1.09 Energy Assessment Requirements. Owners of covered buildings that are not eligible for 
an exemption and who choose to complete an energy assessment instead of a qualifying energy 
action shall comply with the requirements of this section. 

(a) Energy Assessment Professional Requirements.  The energy efficiency 
assessment shall be performed or supervised by a qualified energy professional.  Qualified 
energy professionals include individuals who hold at least one of the following qualifications: 

(1) At least two years’ experience performing building energy efficiency 
audits and at least one of the following: 

   (i) American Society of Heating, Refrigerating, and Air-conditioning 
Engineers (ASHRAE) Building Energy Assessment Professional; 

(ii) ASHRAE High Performance Building Design Professional; 
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(iii) Association of Energy Engineers Certified Energy Manager; 

(iv) Association of Energy Engineers Certified Energy Auditor. 

  (2) Licensed Professional Engineer and at least one of the following: 

  (i) Two years’ experience performing building energy efficiency 
audits; 

   (ii) Any of the qualifications listed in 1.09(a)(1)(i) through (iv). 

(iii) For the purposes of assessing residential buildings only, Building 
Performance Institute Multifamily Building Analyst. 

 (3) Other qualifications as the Commission may from time to time deem as 
appropriate. 

 (b) Energy Assessment Requirements. The energy assessment must meet the 
following requirements based on the size of the building: 

(1) Buildings greater than or equal to 50,000 square feet. Buildings that are 
50,000 square feet or larger in size must complete either:   

(i) An ASHRAE Level 2 Audit, as specified by the Procedures for 
Commercial Building Energy Audits, published by ASHRAE; or 

(ii) Any alternative assessment procedure, as approved by the 
Commission. Building owners or energy assessment providers who wish to 
propose additional assessment procedures shall apply to the Commission on a 
form to be provided by the Commission and shall demonstrate that the procedure 
has high quality and standards. Approved assessment procedures will be publicly 
listed by the Commission. Alternative assessments shall at minimum describe the 
following: 

(A)  All cost-effective energy conservation measures that would 
reduce building energy consumption, including building upgrades and 
changes in operations, maintenance, or behavior; 

(B) The building components that would be affected by each 
measure; 

(C) The estimated energy savings expected to result from each 
measure; 

(D) The estimated cost savings expected to result from each 
measure; 

(E) The estimated costs of implementing each measure; 
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(F) The simple payback period or net present value of each 
measure; 

(G) Rebates and incentives available to the owner for each 
measure; and 

(H) Actions the building owner can take to implement each 
measure. 

  (2) Buildings between 35,000 and 50,000 square feet.  

   (i) [RESERVED]   

 (c) Delivery of Assessment Summary to Commission.  The owner shall deliver a 
summary of the assessment to the Commission prior to the end of the five-year period.  Such 
summary shall be on such form as the Commission may provide and shall contain: 

 (1) The date the assessment was performed; 

 (2) Building identification; 

 (3) Signed certification by the qualified energy professional that the 
assessment meets the applicable standards; 

 (4) The name and qualifications of the qualified energy professional, as 
described in 1.09 (a); and 

 (5) A list of all measures available to the owner with a simple payback of not 
more than ten years, including the expected energy savings of each measure. 

1.10 Energy Action Requirements. Owners of covered buildings that are not eligible for an 
exemption and who choose to complete energy actions shall comply with the requirements of 
this section. 

(a) Energy Action Professional Requirements. The energy action must be 
documented in a report, as described in 1.10 (c), and this report must be signed by a qualified 
energy professional meeting the requirements of 1.09 (a). 

 (b) Energy Action Requirements. The energy action must meet at least one of the 
following criteria: 

 (1) The building owner must implement an energy efficiency project, 
including building upgrades or changes in operations, maintenance, and behavior, that 
reduces annual energy use intensity by at least 15 percent, cumulative over the five years;  

 (2) If the building is eligible to receive an Energy Star rating, the building 
owner must implement an energy efficiency project that improves the building’s rating by 
at least 15 points, cumulative over the five years;  
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 (3) The building owner must connect the building to a district steam or district 
cogeneration network that results in at least a 15 percent reduction in the building’s 
annual greenhouse gas emissions;  

 (4) The building owner must install renewable energy on the building site 
such that it increases the supply of renewable energy by at least 15 percent of annual 
energy consumption, over any existing renewable energy supply;  

 (5) The building owner must obtain energy, such as renewable electricity or 
lower carbon fuels, such that it reduces the annual greenhouse gas emissions of the 
building by 15 percent, not including any effects of changes in the emission factor of the 
regional electric grid; 

(6) The building owner must undertake any combination of the actions above 
that together reduce the building’s greenhouse gas emissions by 15 percent, not including 
any effects of changes in the emission factor of the regional electric grid; 

(7) Other criteria that the Commission may, from time to time, specify. 

(c) Energy Action Report. The owner shall submit a report documenting the energy 
actions taken and the dates these actions were taken, using a form to be provided by the 
Commission. The report shall be submitted to the Commission prior to the end of the five-year 
period, with supporting documentation as applicable: 

 (1) To document a reduction in energy use intensity, the energy and water 
reports submitted to the Commission during the five-year period must demonstrate at 
least a 15 percent reduction in energy use intensity over the period, and no additional 
documentation is required. 

 (2) To document an increase in Energy Star rating, the energy and water 
reports submitted to the Commission during the five-year period must demonstrate an 
increase of at least 15 points in Energy Star rating over the period, and no additional 
documentation is required. 

 (3) To document connection with district steam or cogeneration, the owner 
must submit documentation of initial connection, the building’s district energy 
consumption for the 12 months after connection, and the greenhouse gas emissions rate 
of the consumed energy. 

 (4) To document the installation and use of on-site renewable energy, the 
owner must submit documentation of the installation, and the energy and water reports 
submitted to the Commission must demonstrate an additional 15 percent of the building’s 
energy use, or greater, being supplied by said renewable source. 

 (5) To document the obtaining of energy and reduced greenhouse gas 
emissions, the owner must submit documentation of purchases or a purchase agreement 
for at least five years for the relevant energy types, including any renewable energy 
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certificates retired, and documentation calculating the reduction in greenhouse gas 
emissions, exclusive of any changes in the emission factor of the regional electric grid. 

 (6) To document a combination of actions and reduced greenhouse gas 
emissions, the required reports for each of the component actions must be submitted, and 
documentation calculating the reduction in greenhouse gas emissions, exclusive of any 
changes in the emission factor of the regional electric grid.  

(7) Any action, or part of an action, taken in the fifth year of the period, with 
results that do not appear in the fifth energy and water report of the period, may be 
reported in terms of their projected results. Such projections shall be developed and 
signed by a qualified energy professional, as described in 1.09(a), and submitted in 
addition to any other required energy action report. The Commission will review the 
energy data from the following year to confirm that such projections have been met. 

1.11 Preservation of Records. 

 (a) Required Records.  Owners of covered buildings shall maintain, in printed or 
electronic form, the following records for a period of at least five years: 

 (1) The U.S. EPA Portfolio Manager confirmation email for proof of 
submission date; 

 (2) Proof of the date of request of energy or space use attribute data from any 
separately-metered tenant; 

 (3) Any back-up information substantiating the energy and water data and 
space use attribute information entered into Portfolio Manager; and 

 (4) A copy of any energy efficiency assessment report prepared by a qualified 
energy professional. 

 (b) Inspection of Records by the Commission.  Building owners shall make the 
records listed in subsection 1.11(a) available for inspection by the Commission during normal 
business hours, following reasonable notice by the Commission. 

1.12 Enforcement and Penalties. 

 (a) Penalties.  The violation of any provision of Section 7-2.2 or these regulations by 
any owner or non-residential tenant is subject to the imposition of penalties by the Commission. 

 (b) Notice of Violation.  Upon receipt of a written notice of violation sent from the 
Commission to the owner and the primary account representative of the building’s Portfolio 
Manager account, a building owner or non-residential tenant shall, within 30 days, either:  

(1) correct the violations identified in the notice and notify the Commission of 
such correction; or  
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(2) request, in writing, a hearing for the determination of whether the building 
owner or tenant violated Section 7-2.2 or these regulations. 

 (c) Corrections to Report. The Commission may notify the owner of errors in 
energy use data, use attributes, building information, calculations, or results. The owner shall be 
provided 30 days to correct the errors identified by the Commission, submit the updated report to 
the Commission as described in 1.06, and notify the Commission of the updated submission. 

  (1) Intentional or repeated submission of misrepresentative data or falsified 
reports shall not be considered errors.  

 (d) Hearing Procedures.  Upon receipt of a request for a hearing under subsection 
1.12(b)(2), the Commission or its designee shall within 60 days hold a hearing to be conducted 
according to the requirements of M.G.L. c. 30A.  If the Commission or its designee determines at 
such hearing that the owner or non-residential tenant has violated Section 7-2.2 or these 
regulations, that person shall have 30 days from the issuance of the final decision to correct that 
violation and notify the Commission of such correction. 

 (e) Failure to Comply with Notice of Violation. 

(1) If an owner or non-residential tenant who does not request a hearing fails 
to correct a violation of any provision of Section 7-2.2 or these regulations within 30 days 
of receiving written notice of such violation, then that person has failed to comply with 
the notice of violation. 

(2) If an owner or non-residential tenant who requested a hearing and received 
an adverse decision in such hearing fails to correct the noticed violation within 30 days of 
the issuance of such final decision, then that person has failed to comply with the notice 
of violation. 

 (f) Imposition of Penalties.  Any owner or non-residential tenant who fails to 
comply with a notice of violation shall be subject to a fine, in accordance with the schedule in 
Section 7-2.2(j)(4).  

 (g) Residential Tenants Not Subject to Penalties.  Residential tenants are not 
subject to the imposition of penalties for the failure to comply with any provision of these 
regulations. 
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Appendix I 

Tables 1 and 2 below provide the default values for estimating building energy use, pursuant to 
1.04(e)(3)(ii)(B). If no value is listed, the owner should use the default value provided under "If 
all energy uses are unknown.” The Commission may, from time to time, update and add values, 
space types, and energy sources, based on national and regional databases as well as local data 
collected under this ordinance. 

Table 1: Non-Residential Default Values (as of January 1, 2014) 

 

Electricity Natural gas Fuel oil 
District 

heat 
If all energy uses 

are unknown 
kWh per 
square foot 
per month 

Cubic feet per 
square foot 
per month 

Gallons per 
square foot 
per month  

kBTU per 
square foot 
per month 

Total kBTU per 
square foot per 
month 

Space type      
Education 0.78 3.82 0.03 11.663 10.2

Food Sales 4.94 5.02   20.0

Food Service 3.84 14.12   25.8

Health Care 1.94 10.09 0.004  21.2

Inpatient Health Care 2.32 11.74 0.004  24.9

Outpatient Health Care 1.61 5.02   9.5

Lodging 1.35 4.89 0.012  10.0

Mercantile 1.52 3.60   9.7

Retail (Other Than Mall) 0.88 4.23   6.5

Enclosed or Strip Mall 2.26 3.36   10.2

Office 1.63 3.88 0.008 8.153 11.5

Public Assembly 1.25 3.64 0.022  9.4

Public Order and Safety 1.53 4.37   11.6

Religious Worship 0.28 3.84 0.029  5.2

Service 0.69 6.22   8.0

Warehouse and Storage 0.59 2.58 0.005  4.2

Other 2.33 8.55   16.4

Vacant 0.24 2.30   2.1

 
 

Table 2: Residential Default Values (as of January 1, 2014) 

 
Electricity Natural gas Fuel oil District heat 

If all energy 
uses are 

unknown 
 kWh per 

unit per 
month 

Cubic feet 
per unit per 
month 

Gallons per 
unit per 
month  

 Total kBTU per 
unit per month 

Residential Units 450.4 4,100 37.2  6,470 
 

Values are taken from U.S. Energy Information Administration’s 2003 Commercial Buildings Energy Consumption 
Survey and 2009 Residential Energy Consumption Survey, and are multiplied by 120%. Original non-residential 
values are for New England or Northeast where available, national values otherwise. Original residential values 
are based on Northeast multifamily buildings of five units or greater. 
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New York City 



NOTICE OF ADOPTION OF RULE 

NOTICE IS HEREBY GIVEN, pursuant to the authority vested in the 

Commissioner of Buildings by Section 643 of the New York City Charter and in 

accordance with Section 1043 of the Charter, that the Department of Buildings 

hereby adopts the addition of Section 103-06 to Subchapter C of Chapter 100 of 

Title 1 of the Official Compilation of the Rules of the City of New York, regarding 

benchmarking.   

This rule was first published on February 14, 2011, and a public hearing thereon 

was held on March 21, 2011.   

___________/s/____________ 
Dated: __March 30, 2011__________ Robert D. LiMandri 
            New York, New York Commissioner 
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Statement of Basis and Purpose  

 
The following new rule is promulgated pursuant to the authority of the 
Commissioner of Buildings under Sections 643 and 1043(a) of the New York City 
Charter.   
 
On December 28, 2009, the Mayor signed local law 84 requiring yearly 
benchmarking of energy and water use.  The law mandates that owners of 
“covered buildings” benchmark as described in the law and in this proposed rule.   
 
“Covered buildings” is defined as including, with certain exceptions, buildings 
exceeding 50,000 gross square feet and two or more buildings on the same tax 
lot or owned as condominiums exceeding 100,000 gross square feet. 
 
Benchmarking is the inputting and submitting to an online database system of 
descriptive information about a building and the total energy and water use for 
the building for the previous calendar year.   
 
The rule addresses the following requirements from the law:  
 

1. The law requires owners of city buildings or covered buildings to enter 
their energy use, water use and building information into an online 
benchmarking program of the United States Environmental Protection 
Agency known as Portfolio Manager.  New section 103-06 sets forth basic 
information that will provide consistency and completeness to data entry 
into Portfolio Manager. 

 
2. The law mandates that the Department of Buildings specify the kinds of 

records owners must maintain and allows the Department of Buildings to 
specify the number of years the documents must be retained.  New 
section 103-06 sets out these new requirements. 

 
3. The law establishes failure to benchmark as a “lesser violation” under the 

Construction Codes.  The rule sets out the penalty and a challenge 
process for such violation. 

 
In addition, the rule establishes the requirement for default data to be utilized 
when actual energy data is not available.  For non-residential buildings, the rule 
allows such default data to be utilized for a period of two years, after which actual 
energy data will be mandatory. 
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Subchapter C of Chapter 100 of Title 1 of the Rules of the City of New York is 
amended by adding a new section 103-06 to read as follows: 
 
§103-06  Benchmarking energy and water use 

 

(a) Purpose.  This section establishes the procedures for benchmarking 

certain buildings. 

 

(b) References.   Article 309 of Chapter 3 of Title 28 of the New York City 

Administrative Code (“Article 309”). 

 

(c) Requirement. Owners of covered buildings, as defined in Article 309, 

must benchmark their whole buildings using the online Portfolio Manager 

tool of the United States Environmental Protection Agency (“EPA”). 

 

(d)  Definitions.  Terms defined in Article 309 of Title 28 have the same 

meanings in this section. For the purposes of this section, the following 

additional terms are defined as follows: 

  

 ACTUAL ENERGY DATA: Actual energy data is data taken directly 

from 1) utility meters or billing information, or data for the entire 

building provided by the utility; and/or 2) sub-meters for entire 

buildings that share heating, cooling and/or service (domestic) hot 

water systems with other buildings; and/or 3) extrapolated energy 

data calculated in accordance with clause (A) of subparagraph (ii) 

of paragraph (2) of subdivision (g) of this section.  
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 AGGREGATED ENERGY DATA:  Aggregated energy data means 

total energy data for a specified period as provided by the utility 

company for the building for a given energy type. 

 

  

DEFAULT ENERGY DATA:  Default energy data means data 

calculated using default values taken from Table 1 or 2 of this 

section.  Such data is designed to result in a low energy efficiency 

rating within the bottom 25th percentile in Portfolio Manager and 

must be used only when the owner is unable to obtain actual 

energy data either as aggregated energy data from the utility 

company, directly from meters or sub-meters, or from tenants. 

 

ENERGY TYPE:   Energy type is electricity, natural gas, steam, 

and/or fuel oil.  Energy type for a building may take the form of 

chilled or hot water when heating, cooling and/or service (domestic) 

hot water systems are shared by multiple buildings. 

 

GROSS FLOOR AREA:  Gross floor area is the total number of 

square feet measured between the exterior surfaces of the 

enclosing fixed walls.  It includes vent shafts, elevator shafts, flues, 

pipe shafts, vertical ducts, stairwells, light wells, basement space, 

mechanical/electrical rooms, and interior parking.  It excludes 

unroofed courtyards and unroofed light wells.  For atria, gross floor 

area only includes the area of atrium floors.  For tenant spaces, 

interior demising walls should be measured to the centerline of the 

wall.   

 

GROSS SQUARE FEET (GROSS SQUARE FOOTAGE):  Gross 

square feet or gross square footage means a building’s total square 

footage as provided in Department of Finance records. 
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NEW YORK CITY BENCHMARKING COMPLIANCE REPORT 

(“COMPLIANCE REPORT”):  The New York City Benchmarking 

Compliance Report is an electronic report generated from the 

benchmarking data in Portfolio Manager.   

 

PORTFOLIO MANAGER:  Portfolio Manager is the benchmarking 

tool as defined in §28-309.2 of the Administrative Code. 

 

TEMPORARY ENERGY DATA:  Temporary energy data is a 

Portfolio Manager indicator for energy data entries that are not 

actual energy data, when actual energy data is not available.  In 

this section, temporary energy data means energy data calculated 

from 1) default values calculated as described in this section, or 2) 

pro-rated energy use for a covered building that shares heating, 

cooling and/or service (domestic) hot water systems with other 

buildings on other tax lots.    

 

(e)  Requirement to calculate gross floor area.  The owner must calculate 

the gross floor area and enter it into Portfolio Manager.  All space areas 

entered into Portfolio Manager for a building must add up to the building’s 

gross floor area.  Gross floor areas as calculated by the owner under this 

provision are not related to the Department of Finance records that 

determine whether a building or buildings qualify as covered buildings 

under §28-309 of the Administrative Code. 

 

(f)  Period of benchmarking.  The owner must enter energy consumption 

data into Portfolio Manager for the period covering January 1 through 

December 31 of the year being benchmarked for each energy type.   
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(g) Energy data entry into Portfolio Manager. In accordance with section 

28.309.4 of the Administrative Code, the owner of a covered building must 

enter energy data for each applicable energy type into Portfolio Manager.  

This data must be obtained by one or more of the following methods:   

 

(1) Access to total data for a given energy type used in a building.   

Where an owner obtains all energy data for a given energy type for 

the entire building via aggregated energy data from the utility 

company, meter data or fuel oil bills, and/or data collected from 

tenants, the owner must enter such information in Portfolio 

Manager as actual energy data for that energy type. In the energy 

meter section of Portfolio Manager, the owner must respond “No” to 

the question, “Are temporary values being used for energy data?”  

No further calculation of energy use for that energy type is required. 

  

(2) Access to partial data for a given energy type used in a 

building.   When an owner has not obtained entire-building energy 

data in accordance with paragraph (1) of this subdivision, energy 

use data for the building must be entered into Portfolio Manager as 

described in this paragraph.  In the energy meter section of 

Portfolio Manager, whenever actual energy data is used, the owner 

must respond “No” to the question, “Are temporary values being 

used for energy data?” Whenever default energy data is used, the 

owner must respond “Yes” to the same question.  In addition, when 

default energy data is entered into Portfolio Manager, the owner 

must set the meter configuration in the Energy Meters section to 

"Other" and enter "Default energy data" in the free-text box. 

 

(i) Common area energy: 

For each energy type, the owner must enter actual energy data for 

common areas, and all common or central systems, including but not 
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limited to heating, cooling, lighting and/or service (domestic) water 

heating as applicable. 

 

(ii) Tenant energy data - residential:   

Where energy use data is unavailable for some or all dwelling units in 

a building, the owner must use one of the following methods to 

determine energy use for dwelling units.  For the purpose of this 

subparagraph, “apartment” means “dwelling unit.”   

 

(A)   

Actual –energy 

data - 

Extrapolation 

method   

 

When an owner obtains representative billing or meter 

data as described below for a given energy type from 

tenants, the owner may extrapolate such information 

for the building and enter it into Portfolio Manager as 

actual energy data.  Extrapolation may be used only as 

follows: 

 

1. The owner must obtain all meter data for such 

energy type for a minimum of ten percent (10%) of 

apartments in each apartment line in the building.  

Apartments are considered in the same line if they 

have similar shape and square footage and are stacked 

one above another.    

 

2. For a given energy type, extrapolation must be 

performed each month as follows: 

 

Total energy use = [(E1 / N1 ) * T1] + [(E2 / N2 )* T2] + 

[(E3 / N3) * T3]…[(En / Nn ) * Tn] ,  

 

where: 
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E is the total energy collected by the owner for the 

month for 10% or more of the apartments in the 

specified apartment line for a given energy type;  

N is the number of apartments in the specified 

apartment line for which the energy was collected; 

T is the total number of apartments in the specified 

apartment line; 

1 refers to apartment line 1; 

2 refers to apartment line 2; 

n refers to the total number of apartment lines in the 

building, or the final apartment line under consideration 

in the building. 

 

 

(B)  

Default value 

method  

 

If the owner is unable to obtain actual energy data as 

described in clause (A) of this subparagraph, the owner 

may calculate tenant energy use from default values by 

apartment, regardless of the gross floor area of any 

apartment, and enter it into Portfolio Manager as 

temporary energy data in accordance with subclauses 

1, 2, and 3 below: 

 

1. Calculate the building’s monthly residential tenant 

electrical use as follows:  For each month, multiply the 

default kWh/unit value in the second column of Table 1 

below by the total number of apartments in the building.  

 

2.  If the residential units are not centrally heated, in 

addition to the calculations in subclause 1, above, 

calculate the building’s monthly tenant heating use, 

regardless of energy type actually used, as follows:  
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Multiply the default kWh/unit values in the third column 

of Table 1 below by the total number of apartments in 

the building.   

 

3. Enter the tenant electrical energy use for all cases 

and the tenant heating energy when applicable into 

Portfolio Manager. 

 

 

  

TABLE 1 

Default Values for Residential Tenant Space 

Column 1 Column 2 Column 3 

Month 
Tenant-paid 

electrical energy 
use (kWh/unit)  

Tenant-paid 
heating energy 
use (kWh/unit) 

January 420 1454 
February 370 1238 

March 350 1022 
April 340 562 
May 360 202 
June 430 29 
July 530 0 

August 570 0 
September  440 58 

October 360 360 
November 350 749 
December 380 1209 

 

Source: Values are based on averaged New York State Energy Research and 

Development Authority data for multi-family residential buildings in New York City from 

2006 – 2009 and correspond to the 25th percentile of building energy performance. 

 

(iii)  Tenant energy data – non-residential: 

The owner must use one of the following methods to determine non-

residential tenant energy use, as applicable, and must enter the 
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energy data into Portfolio Manager.  

  

(A)   

Actual energy 

data   

 

The building owner must request information from his 

or her non-residential tenants on the non-residential 

tenant information collection form.  This form is 

available at the Mayor’s Office of Long-Term Planning 

and Sustainability website: www.nyc.gov/ggbp.  If the 

building owner has access to aggregated energy data, 

the owner does not need to collect energy meter 

information on this form; all other information requested 

on the form must be completed, including, but not 

limited to, the service address and other information 

affecting energy use in the building.  In the event the 

building owner does not have access to aggregated 

energy data, the owner must use the non-residential 

tenant information collection form to collect separately 

metered energy information from the non-residential 

tenants.  In either case, the building owner must enter 

this information in Portfolio Manager as actual energy 

data.  

 

(B)   

Default values   

 

1.  If the owner is unable to obtain all actual energy 

data from a given non-residential tenant, the owner 

must calculate such tenant’s monthly energy use by 

using the default values in Table 2 below, in kilowatt 

hours per month per gross square foot regardless of 

energy type actually used, and must enter such data in 

Portfolio Manager as temporary energy data.  To 

calculate the temporary energy data, the owner must 

multiply the default value in Table 2 below by the gross 

floor area for the respective tenant space type.  
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2.  Use of default energy values for non-residential 

tenant space will not be permitted for benchmarking 

submissions in 2013, measuring building energy use 

for calendar year 2012.  For benchmarking reports due 

May 1, 2013 and thereafter, only actual energy data will 

be permitted. 

 

TABLE 2 

Default Values for Non-Residential Tenant Space 

 

 Space Use   kWh/month/gsf  

Preschool and K‐12  1.17 

College/University   2.00  

Library   1.93  

Laboratory   4.55  

Hospital/Inpatient health   2.97  

Medical offices/Clinics   1.73  

Retail store   2.27  

24 hour convenience store/Bodega   6.58 

Grocery store/Food sales/Refrigerated warehouse  4.53  

Fast food   10.93  

Restaurant/Cafeteria   5.01  

Fire station/Police station/Post office   1.11 

Public assembly/Entertainment/Culture  1.41 

Health clubs/Gymnasium  2.00 

Office space   1.61 

Bank/Other financial   2.46  

Data centers/Trading floors/TV studios  15.00 

Dormitory/Hotel/Nursing Home/Single Room Occupancy 
(SRO) 

1.75 

Religious worship   0.50  

Warehouse/Storage/Shipping   0.62  

Repair shop/Vehicle service   0.82  

Interior parking  0.53 

Other   4.00  
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Source: Values derived from the 2007 American Society of Heating, Refrigerating and Air 

Conditioning Engineers, Inc., Handbook, Chapter 35: “Energy Use and Management,” 

Table 3 Electricity Index Percentiles from 2003 Commercial Buildings Energy 

Consumption Survey (CBECS) of the United States Department of Energy’s Energy 

Information Administration and represent the 25th percentile of building energy 

performance. 

 

(iv)  Non-residential vacant space:   

The owner must account for non-residential vacant space in Portfolio 

Manager as directed by the EPA.  

 

(h) Water data entry into Portfolio Manager.  Buildings provided with 

automatic meter-reading equipment by the Department of Environmental 

Protection (“DEP”) for the entire calendar year will be benchmarked by 

DEP in accordance with section 28-309.5.2 of the Administrative Code.  

Building owners are not required to enter such data.  

 

(i) Special conditions.  The following special conditions must be addressed 

in the following ways: 

 

(1)  Space use attributes for multi-family housing spaces.  Building 

owners must enter all optional space use attributes for multi-family 

housing spaces as such attributes are defined in Portfolio Manager. 

Optional space use attributes for multi-family housing spaces 

include, but are not limited to: number of occupied and unoccupied 

apartment units in building, number of bedrooms in building, and 

maximum number of floors.  

 

(2) Multiple buildings on a tax lot.  Multiple buildings on a tax lot 

must be benchmarked as follows: 
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(i)  Multiple buildings on a tax lot that are separately energy-

metered and/or energy sub-metered and that have separate 

heating, cooling and service (domestic) hot water systems 

must be benchmarked individually.    

 

(ii) Multiple buildings on a tax lot that are not separately energy-

metered or energy sub-metered and/or that share heating 

and/or cooling and/or service (domestic) hot water systems 

must be benchmarked as one building for all energy types 

using gross energy consumption by energy type and total 

gross floor area of all such buildings. 

 

(3) Buildings on multiple tax lots that share systems.  Buildings on 

multiple lots that share systems must be benchmarked as follows: 

 

(i) Buildings that are separately metered or are sub-metered for 

a given energy type must be benchmarked individually for 

that energy type. 

 

(ii) For buildings that are neither separately metered nor sub-

metered for a given energy type, the owner(s) must pro-rate 

the various energy types based on total energy consumption 

for each energy type.  Owners must calculate their prorated 

share based on the gross square footage of their building 

compared to the gross square footage of other buildings that 

share systems with the building and enter the prorated 

energy data as temporary energy data.  

 

(4) New buildings.  Owners of new buildings must begin 

benchmarking such buildings in the first full calendar year following 

the year the building receives its first Temporary Certificate of 
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Occupancy.  Energy use for unused spaces or incomplete tenant 

areas must be estimated in accordance with subparagraph (iv) of 

paragraph (2) of subdivision (g) of this section. 

 

(5) Buildings with change in ownership.  When a building changes 

ownership, the new owner must benchmark such building for the 

first full calendar year following transfer of ownership and must 

submit the Compliance Report by May 1 of the following year and 

by the same date every year thereafter. 

 

(6) Demolished buildings.  Buildings for which a full demolition permit 

has been issued are not required to benchmark for the prior 

calendar year, provided that demolition work has commenced, 

some energy-related systems have been compromised and legal 

occupancy is no longer possible prior to May 1. 

 

(7) Exemptions.  The owner shall not be required to include the 

following in a building’s benchmarking: 

 

(i) Broadcast antennas, when metered or sub-metered 

separately from the building; 

(ii) Cellular towers, when metered or sub-metered separately 

from the building; 

(iii) Illuminated signs required by Section 81-732 of the New 

York City Zoning Resolution, when metered or sub-metered 

separately from the building; 

(iv) Natural gas, when separately metered for kitchens in 

apartments. 

 

(j) Submission to the City of New York.  By May 1 following each 

benchmarked year, the owner must submit the Compliance Report to the 
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Department of Finance.  Submission must be made through a web-link 

provided by the Mayor’s Office of Long-Term Planning and Sustainability 

at their website: www.nyc.gov/ggbp. 

 

(k) Required records.  Owners of covered buildings as defined in section 28-

309.2 of the Administrative Code must maintain the following records as 

proof of benchmarking of energy and water use as required in article 309:   

 

(1) The confirmation email from EPA for proof of submission date;  

 

(2) Proof of request to non-residential tenants for information related to 

the non-residential tenant’s separately metered energy use;  

 

(3) Back-up information regarding energy use inputs, including, but not 

limited to, utility bills, fuel oil bills, calculations, and 

correspondence; and 

 

(4) A copy of water and energy input data entered into Portfolio 

Manager. 

 

Such records must be retained for three (3) years from the required 

submission date of May 1 and must be made available to the Department 

and/or the Mayor’s Office of Long Term Planning and Sustainability upon 

request.   

 

(l) Violation and penalty.  Failure to benchmark by August 1, 2011, or by 

May 1 of subsequent years, may result in a penalty of $500.  Continued 

failure to benchmark may result in additional violations on a quarterly 

basis and an additional penalty of $500 per violation. 

 

(m) Challenge to violations.   
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(1)  An owner may challenge a violation for failure to benchmark issued 

pursuant to subdivision (l) of this section.   Proof in support of any 

such challenge may include, but need not be limited to:  

 

(i) Proof from the Department of Finance that the building in 

question is not a covered building as defined in section 28-

309.2 of the Administrative Code;  

 

(ii) Proof of timely benchmarking as indicated by a confirmation 

email from the EPA that includes a date-stamped copy of 

data released to the city; or   

 

(iii) Proof of change in ownership during the year in question. 

 

(2) Such challenge must be made in writing to the Department within 

thirty (30) days from the postmark date of the violation served by 

the Department. 
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CITY OF PHILADELPHIA 
DEPARTMENT OF LICENSES AND INSPECTIONS 

 
REGULATION ON ENERGY AND WATER USE 

BENCHMARKING PURSUANT TO PHILA. CODE § 9-3402 
 
 
 
(1) Definitions. 
 
 Covered Building.  Either of the following: 
  
  (i) Any commercial building with indoor floor space of 50,000 square feet or 
more. 
  (ii) All commercial portions of any mixed-use building where a total of at 
least 50,000 square feet of indoor floor space is devoted to any commercial use. 
 
  Any two or more buildings that are served by one common energy meter without 
sub-metering, such that their energy use cannot be tracked individually, shall be considered one 
building for the purpose of determining indoor floor space.  For purposes of this definition, the 
term “commercial” shall mean relating to or associated with any activity, whether or not 
undertaken for a profit, involving any form of trade or commerce, or requiring consideration in 
exchange for any good, service, or privilege. 
 
 Portfolio Manager.  The Benchmarking Application as defined under Phila. Code § 9-
3402(1), together with the Philadelphia Custom Reporting Template.  
 
 Philadelphia Custom Reporting Template.  The Philadelphia-specific template used to 
report data from Portfolio Manager to the City of Philadelphia, available at 
http://www.phila.gov/benchmarking. 
 

Philadelphia Data Collection Worksheet. Document list of required data fields and 
default values for Philadelphia benchmarking requirements, available at 
http://www.phila.gov/benchmarking. 
 
 Whole Building Data.  Aggregate energy and water usage data for the entirety of a 
Covered Building. 
 
(2) Deadline.  Every owner of a Covered Building shall benchmark such Covered Building 
for the previous calendar year by June 30 of each year, using Portfolio Manager.  For calendar 
year 2012, however, this deadline shall be October 31, 2013.  When, in any year, June 30 falls on 
a Saturday or a Sunday, the deadline for benchmarking shall be advanced to the next day that is 
not a Saturday or Sunday. 
 
(3) Reporting. 
 



2 

 (a) Template.  Benchmarking information that must be reported under Phila. Code § 
9-3402 using Portfolio Manager shall be reported through the Philadelphia Custom Reporting 
Template interface to the Benchmarking Tool.  All information expressly denoted as mandatory 
by either Portfolio Manager itself or the Philadelphia Data Collection Worksheet shall be 
reported.  The Philadelphia Custom Reporting Template is available at 
http://www.phila.gov/benchmarking .   
 
 (b) Reporting of Multiple Buildings Served by Common Systems.  Two or more 
buildings that are served by at least one common energy metering system shall be reported as a 
single “building,” “property,” or “campus” in Portfolio Manager where recommended by 
Portfolio Manager, or the energy use of the buildings cannot be tracked individually. 
 
 (c) Whole Building Data.  Whole Building Data shall be obtained as follows: 
 
  (i) Through electronic usage reporting by a utility or other energy supplier 
directly into Portfolio Manager under Phila. Code § 9-3402(4). 
 
  (ii) If, following a good faith effort, the owner is unable to report data through 
electronic usage reporting directly into Portfolio Manager, then data obtained directly from the 
utility or energy supplier, by means other than electronic usage reporting directly into Portfolio 
Manager, may be reported. 
 
  (iii) If, following a good faith effort, the owner is unable to obtain and report 
Whole Building Data in the manner set forth under subsections (i) or (ii), then the owner may use 
any of the following methods: 
 
   (.1) By manual aggregation of data from all individual building tenants 
pursuant to Phila. Code § 9-3402(3). 
 
   (.2) By any other means. 
 
   (.3) Where, despite good faith effort to obtain data as provided in this 
subsection (c), an owner is unable to obtain data for a portion of a building because the tenant in 
control of such portion of the building failed to comply Phila. Code § 9-3402(3)(a), the owner 
may report partial-building data.   
 
 (d) Amendment. 
 
  (i) Where an owner learns that any information reported in Portfolio Manager 
is inaccurate, the information so reported shall be amended in Portfolio Manager by the Owner 
within 30 days of learning of the inaccuracy. 
 
  (ii) Should Whole Building data be obtained after using partial-building data 
under subsection (3)(c)(iii)(.3), the owner shall, within 30 days after obtaining the data, 
recompute the Whole Building Data using such actual values, and report it in Portfolio Manager. 
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  (iii) No amendment of data under subsection (d)(i) or (ii) shall be required 
after June 30 of the third year following the year for which such data was originally reported. 
 
 (e) Delegation to Single Tenant.  Where the owner of a covered building leases the 
entire covered building to a single tenant, and the tenant is responsible for managing all energy 
and water usage for the building, the owner may, with the agreement of the tenant, delegate all 
owner responsibilities under Phila. Code § 9-3402 and these Regulations to the tenant.  Such 
delegation shall be in writing, using the Single Tenant Delegation Form available at 
http://www.phila.gov/benchmarking . 
 
 (f) New or Renovated Buildings; Transfers in Ownership. 
 
  (i) Building owners shall report benchmarking information for new or 
renovated buildings starting with the first full calendar year following the year in which the 
building receives a certificate of occupancy (including any temporary certificate occupancy) for 
any portion of the building. 
 
  (ii) At the time any occupied Covered Building is transferred, the buyer and 
seller shall arrange for the seller to provide to the buyer all information necessary for the buyer 
to timely report benchmarking information for the entire year.  It shall be a violation of these 
Regulations for any seller to fail to so provide any such information. 
 
 (g) Exemptions.  Benchmarking shall not be required for a Covered Building where 
any of the following apply. 
 
  (i) In any calendar year, benchmarking shall not be required for that year 
where more than 50% of the indoor floor space is unoccupied for more than 180 days in total. 
 
  (ii) The Mayor’s Office of Sustainability finds, upon application by an owner, 
that benchmarking or disclosure would cause exceptional hardship or would not be in the public 
interest.  An exemption under this subsection (3)(g)(ii) shall be for such period as the Mayor’s 
Office of Sustainability establishes based on the evidence presented by the owner. 

  (iii)   Buildings primarily used for manufacturing or other industrial purposes  
for which benchmarking results would not meaningfully reflect building energy use 
characteristics due to the intensive use of process energy.  “Process energy” refers to energy used 
in the actual manufacturing, production, or processing of a good, commodity, or other material. 

(4) Records Retention.  Owners shall retain the following records for a given calendar year 
for at least three years from the reporting deadline for such year: 
 
 (a) The Portfolio Manager confirmation email demonstrating proof-of-submission 
date. 
 
 (b) A copy of the building owner’s energy, water, and space use attribute information 
entered into Portfolio Manager. 
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 (c) Meter readings or energy supplier or utility statements documenting energy and 
water usage, whether obtained directly, from a utility, or from a tenant. 
 
 (d) Evidence used to claim an exemption from benchmarking under subsection (3)(g). 
 
Owners shall make the foregoing records available for inspection and audit upon request by the 
Department of Licenses and Inspections, the Mayor’s Office of Sustainability, or another 
authorized City agency. 
 
(5) Public Disclosure.  The Mayor’s Office of Sustainability shall make benchmarking 
results for all covered buildings publicly available on the City benchmarking website 
(http://www.phila.gov/benchmarking) starting with benchmarking results for calendar year 2013. 
These results shall include, but are not limited to, (i) building address; (ii) energy use intensity 
(as reflected in Portfolio Manager); (iii) water use per gross square foot; (iv) greenhouse gas 
emissions from energy use; (v) Portfolio Manager EnergyStar rating (where applicable); and (vi) 
reported facility type under Portfolio Manager.  No disclosure shall be required where 
benchmarking is exempted under subsection (3)(g). 
 
(6) Enforcement.  Violations of these Regulations shall be subject to a fine as provided in 
Phila. Code § 9-3402(6). 
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1. PURPOSE 

Pursuant to Seattle Municipal Code (SMC) 22.920, Energy Use Benchmarking, all buildings in the 

City of Seattle that meet specified size and use thresholds must fulfill certain energy 

benchmarking, disclosure and reporting requirements.  The purpose of this Rule is to clarify the 

requirements of SMC 22.920 and the process for building owners, property managers, utilities, 

and other affected parties who are expected to benchmark energy performance and report it to 

the City of Seattle, or may wish to request this information.   

By making information about the energy performance of buildings more readily accessible, this 

legislation will allow the market to drive improvements in the energy performance of buildings 

within the city.  The policy defined in SMC 22.920 will do this in three ways: 

1. Benchmarking – building owners will be able to a) easily monitor the energy 

performance of their buildings, and b) if desired, gain market differentiation by applying 

for an ENERGYSTAR rating. 

2. Disclosure – parties involved in the purchase, lease or financing of a building or space 

within a building will be able to a) compare performance between similar properties, 

and b) use this information to guide their decision. 

3. Reporting – staff within the City of Seattle will be able to a) monitor changes in energy 

use across the entire portfolio of larger buildings in the city, b) identify needs and 

opportunities for future policies and incentive programs, and c) develop data on typical 

energy loads for different building and use types. 

2. BACKGROUND 

In 2008 the City of Seattle established a goal of reducing energy use within existing buildings by 

20% by the year 2020.  This was one step toward meeting the City’s targets for reduction of 

greenhouse gas emissions, as later articulated in the 2009 Seattle Climate Protection Initiative: 

 7% below 1990 levels by 2012 

 30% below 1990 levels by 2024 

 80% below 1990 levels by 2050 

In July 2008 the City of Seattle convened the Green Building Task Force, a group of 50 

stakeholders who provided input on policy recommendations to achieve the City’s goal of 

increasing energy efficiency within new and existing buildings.  One of the recommendations 

that came from this process was to implement an energy benchmarking and disclosure program 
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for all buildings other than single family homes.  The goal of this recommendation was to 

increase awareness of energy consumption levels and allow consumers to easily compare the 

performance of similar buildings, in order to guide their purchasing and leasing decisions.  

These recommendations led to the development of Seattle Ordinance 123226, which was 

signed by the Mayor on February 4, 2010, and enacted as Section 22.920 of the Seattle 

Municipal Code.   

The benchmarking and disclosure requirements of SMC 22.920 expand upon the statewide 

requirements enacted by the State of Washington on July 26, 2009, under Senate Bill 5854.  

While energy performance benchmarking has historically been a more widespread practice 

within commercial office buildings, multifamily buildings represent a significant proportion of 

the energy use for buildings within Seattle.  For this reason, they have been included within the 

City’s energy benchmarking, disclosure and reporting requirements.  The initial reporting 

deadline the City established for multifamily properties is after that for larger non-residential 

properties, to allow additional time for outreach, training, and fine-tuning of business 

processes. 

3. DEFINITIONS 

In addition to the definitions listed in SMC 22.920.020, the following definitions apply to this 

Rule: 

1. “EUI” means Energy Use Intensity, a measurement that describes a building’s energy use 

relative to its size.  A building’s EUI is calculated by taking the total energy consumed in 

one year and dividing it by the total gross floor area of the building. 

2. “Normalize” means to remove the impact of factors beyond the energy efficiency of the 

equipment and operations – such as climate zone, actual weather history, hours of 

operation, occupancy levels, etc. – in order to fairly compare the energy performance of 

facilities and operations.  

3. “Utility” means an entity that distributes and sells natural gas, electric, or thermal 

energy services for buildings.  For the purposes of this Rule, the term utility applies to 

any of the three entities currently providing energy services within the City of Seattle:  

Seattle City Light, Puget Sound Energy, and Seattle Steam. 

4. BUILDINGS SUBJECT TO REQUIREMENTS 

Unless described below as belonging to an exempt category, all buildings which are larger 

than 10,000 square feet or contain five or more dwelling units, and which are located entirely 

within the City of Seattle, are subject to the energy benchmarking, disclosure and reporting 
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requirements.  These buildings are divided into three categories:  non-residential, multifamily, 

and mixed use.  The categories differ in how the threshold determination for compliance is 

evaluated, and the date of the initial reporting deadline. 

A. Non-Residential Buildings 

For the purposes of this Rule, any building with a gross area of 10,000 sf or more falling under 

the authority of the Seattle Building Code, other than Multifamily (as described below), Mixed 

Use, or those listed as exempt from these requirements is considered to be Non-Residential.  

Some examples of the types of buildings which fall within this category include: 

 Buildings used for the gathering of people for purposes such as civic, social or religious 

functions (e.g.,  theaters, restaurants, libraries, places of worship, stadiums) 

 Buildings used for office, professional, or service type transactions (e.g.,  banks, 

laboratories, professional service offices) 

 Buildings used for education purposes (e.g.,  public or private schools for K through 12th 

grade, day care facilities)Buildings in which people are cared for or live in a supervised 

environment (e.g.,  assisted living facilities, convalescent facilities, hospitals, nursing 

homes, prisons, detention centers) 

 Buildings for the display and sale of merchandise (e.g.,  department stores, drug stores, 

markets, retail or wholesale stores) 

 Buildings containing sleeping units where the occupants are primarily transient in nature 

(e.g.,  transient hotels, transient motels, transient boarding houses) 

 Buildings for storage of materials 

This list is intended to be illustrative only, and is not exhaustive.  

B. Multifamily Buildings 

For the purposes of this Rule, any building of five dwelling units or more classified under the 

current Seattle Building Code as Residential Group R-2 occupancy is considered to be 

Multifamily.  Per the 2009 Seattle Building Code, Group R-2 includes all residential occupancies 

containing sleeping units or more than two dwelling units where the occupants are primarily 

permanent in nature, including: 

 Apartment houses 

 Boarding homes as licensed by Department of Social and Health Services under Chapter 

388-78A WAC 

 Boarding houses (non-transient) with more than 16 occupants 

 Congregate living facilities (non-transient) with more than 16 occupants 

 Convents 
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 Dormitories 

 Fraternities and sororities 

 Hotels (non-transient) 

 Live/work units 

 Monasteries 

 Motels (non-transient) 

 Residential treatment facilities as licensed by Washington State Department of Health 

under Chapter 246-337 WAC 

 Vacation timeshare properties 

C. Mixed Use Buildings 

For the purposes of this Rule, any building that contains some spaces categorized as Non-

Residential and other spaces categorized as Multifamily is considered to be Mixed Use. 

D. Exemptions 

The following building types are exempt from all benchmarking, disclosure and reporting 

requirements:  

a) Buildings subject to the Seattle Residential Code, which covers detached one- and two 

family dwellings and multiple single-family dwellings (townhouses) not more than three 

stories in height with a separate means of egress, and their accessory structures.  

b) Multifamily buildings of less than five dwelling units 

c) Buildings classified under the current Seattle Building Code as Residential Group R-3.  

This includes all residential occupancies where the occupants are primarily permanent 

in nature unless the occupancy is classified under R-1, R-2 or I.  Per the 2009 Seattle 

Building Code, Group R-3 includes: 

 Buildings that do not contain more than two dwelling units 

 Adult care facilities that provide accommodations for five or fewer persons of 

any age for less than 24 hours 

 Boarding houses (non-transient) with 16 or fewer occupants 

 Boarding houses (transient) with 10 or fewer occupants 

 Congregate living facilities (non-transient) with 16 or fewer occupants 

 Congregate living facilities (transient) with 10 or fewer occupants 

d) Buildings used primarily for manufacturing or industrial purposes, as demonstrated by 

submitting one of the following: 

a. A valid Certificate of Occupancy or construction permit documenting that at least 

50% of the building is classified under the current Seattle Building Code as 

Factory Industrial Group F.  This includes buildings used for assembling, 
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disassembling, fabricating, finishing, manufacturing, packaging, repair or 

processing operations.   

b. DPD’s self-certification exemption form, in which the building owner has verified 

that : 

 Neither they nor DPD staff have been able to locate a Certificate of 

Occupancy for their building; and 

 Their building meets the definition of a Factory Industrial Group F 

building as classified in the Seattle Building Code. 

5. COMPLIANCE SCHEDULE 

A. Initial Reporting Deadlines 

1) Non-Residential Buildings 

SMC 22.920 mandates that all non-residential buildings subject to these requirements and 

larger than 50,000 sf must have current benchmarking results entered into the U.S. 

Environmental Protection Agency’s Portfolio Manager system by April 1, 2011.  The Seattle 

Department of Planning and Development (DPD) subsequently granted a six-month grace 

period, and established a revised initial reporting deadline of October 3, 2011. 

SMC 22.920 mandates that all other non-residential buildings subject to these requirements 

and larger than 10,000 sf must have current benchmarking results entered into Portfolio 

Manager by April 1, 2012.  DPD subsequently granted a six-month grace period, and established 

a revised initial reporting deadline of October 1, 2012. 

2) Multifamily Buildings 

SMC 22.920 mandates that all multifamily buildings subject to these requirements must have 

current benchmarking results entered into Portfolio Manager by April 1, 2012.  DPD 

subsequently granted a six-month grace period, and established a revised initial reporting 

deadline of October 1, 2012. 

3) Mixed Use Buildings 

All mixed use buildings subject to these requirements and having less than five dwelling units 

are treated as non-residential buildings and are subject to the following schedule: 

 All buildings larger than 50,000 sf must have current benchmarking results entered into 

Portfolio Manager by the revised initial reporting deadline of October 3, 2011. 
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 All other buildings larger than 10,000 sf must have current benchmarking results 

entered into Portfolio Manager by the revised initial reporting deadline of October 1, 

2012. 

All mixed use buildings subject to these requirements and having five or more dwelling units 

are treated as multifamily buildings and must have current benchmarking results entered into 

Portfolio Manager by the revised initial reporting deadline of October 1, 2012. 

 Example:  A 100,000 sf hotel which consists primarily of rooms for nightly guests 

(nonresidential use) but also contains eight permanently occupied residences is subject to the 

revised initial reporting deadline of October 1, 2012. 

4) New Construction 

Any building constructed and completed after April 1, 2012 must have current benchmarking 

results entered into Portfolio Manager by April 1 of the first year following a complete calendar 

year of occupancy, as determined by the date the Certificate of Occupancy is issued. 

Example:  A new building that is completed and receives its Certificate of Occupancy on June 

20, 2012 will be occupied for the entire 2013 calendar year, and is subject to an initial 

compliance deadline of April 1, 2014. 

5) Campuses 

As detailed in Section 7.A.2 of this Rule, “Where multiple buildings are served by a single utility 

meter, or served from a nearby central plant and not individually metered, it will be impossible 

to benchmark energy performance for the individual buildings.  In these situations, all 

commonly served buildings should be grouped together and defined as a campus.”  Portfolio 

Manager does not currently include the functionality needed to integrate with the City of 

Seattle’s system for automated reporting of benchmarking results.  The City of Seattle will 

notify owners of campus connected buildings when this functionality becomes available.  Until 

that time, campus buildings must be benchmarked using Portfolio Manager or a similar system, 

but are not required to disclose or report their performance. 

B. Ongoing Reporting Deadlines 

After its initial reporting deadline, each building subject to these requirements must have 

benchmarking results for the previous calendar year entered into Portfolio Manager by April 1 

of every subsequent year.   
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C. Utility Response Time 

Per SMC 22.920.060, utility companies may take up to 60 days to upload energy consumption 

data to Portfolio Manager after receipt of a written or secure electronic authorization request.  

To ensure that they meet the required reporting deadlines, building owners should set up their 

building profiles in Portfolio Manager and contact their serving utilities with sufficient lead time 

to allow the utilities to process their data upload request. 

D. Disclosure Requests 

Building owners must provide an energy disclosure report in response to any valid request 

which is submitted on or after the initial benchmark reporting deadline for the building. 

6. COMPLIANCE PROCESS 

The requirements defined under the provisions of SMC 22.920 fall into three areas: 

1. Benchmarking – building owners must set up records in Portfolio Manager which define 

their building’s physical attributes, operating characteristics, and energy consumption 

levels 

2. Disclosure – building owners must download a Statement of Energy Performance from 

Portfolio Manager and provide this to a current or prospective tenant, buyer or lender, 

in response to an authorized request 

3. Reporting – building owners must authorize the City of Seattle to download annual 

building performance reports, including aggregate energy consumption data for the 

previous calendar year 

All actions listed in the Compliance Process section of this Director’s Rule are the 

responsibility of a building’s owner, or their authorized representative, unless otherwise 

stated.  Any questions regarding the process for complying with these requirements should be 

directed to the City of Seattle at EnergyBenchmarking@seattle.gov.  

A. Benchmarking Process 

The following section provides basic guidance on the benchmarking process.  More detailed 

directions, including a step-by-step How-To guide, are available on the Education and Training 

Support page on the benchmarking web site, at www.seattle.gov/dpd/EnergyBenchmarking.     

In order to benchmark a building within Portfolio Manager three types of information must be 

entered:  1) building profile information, 2) space use attributes, and 3) energy consumption 

data.  The building owner is responsible for creating the building’s record within Portfolio 

Manager and inputting basic profile data, based upon the building address, Building ID, and 
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other descriptive information provided by the City of Seattle.  Utilities serving the building are 

responsible for uploading energy consumption data to the record created by the building 

owner, if requested by the building owner. 

1) Building Profile Information 

The benchmarking process will typically be initiated when the City of Seattle informs the 

building owner of their responsibility to benchmark, disclose, and report energy consumption 

results.  The City of Seattle will attempt to send a notification letter to each building owner and 

property manager who may be associated with a building subject to the benchmarking 

requirements, and to each owners’ association responsible for a condominium.  The 

notification letter will include as much of the following information as possible:  a description of 

the building, date of construction, the primary and alternate addresses (if any) for the building, 

contact information for the building owner(s) and any property managers associated with the 

building, and the City of Seattle’s estimate of the building’s total gross floor area or number of 

dwelling units.  The notification letter will also include background on the compliance 

requirements and instructions on the steps that must be taken by the responsible party.  The 

City of Seattle will rely on best available information and make a reasonable effort to contact 

owners of all buildings subject to the benchmarking requirements.  However, failure to receive 

notification does not absolve a building owner of their responsibility to comply with the 

benchmarking requirements. 

The building owner must review the information provided by the City of Seattle and, if there 

are any questions or disagreements with the building’s definition or other information, contact 

the City of Seattle at EnergyBenchmarking@seattle.gov.  After all parties are in agreement 

regarding the description of the building and its attributes, the building owner must create a 

building record in Portfolio Manager and input general building profile information, which 

includes data such as: 

 Facility name 

 Year built 

 Address 

 Contact information 

2) Space Use Attributes 

After the building owner has entered general building profile information they must delineate 

what portion of the building area falls under each of the different use types defined within 

Portfolio Manager.  They are also required to enter relevant attributes for each space, such as 

the operating hours per week, percent of the floor area that is heated/cooled, number of 
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employees, etc.  The specific profile information that must be input is different for each space 

use type.  The space use attributes that must be entered to complete a building profile are 

listed in the ENERGYSTAR Portfolio Manager Data Collection Worksheet, which can be 

downloaded from the U.S. EPA’s Portfolio Manager web site at 

http://www.energystar.gov/ia/business/downloads/PM_Data_Collection_Worksheet.doc. 

The list of available space types, and guidance for determining the appropriate values for many 

of these attributes, can be found on the ENERGYSTAR web site at 

https://www.energystar.gov/istar/pmpam/help/Space_Use_Information.htm.  This web page 

also includes a listing of default values which can be assigned to each attribute, if more detailed 

information is unavailable.  Note that facilities cannot earn the ENERGYSTAR label when default 

values are used. 

Spaces which do not fall under any of the predefined space types should be entered as an 

“Other” space type.  These “Other” spaces can be further delineated by sub-types, as described 

on the on the ENERGYSTAR web site at 

www.energystar.gov/istar/pmpam/help/Portfolio_Manager_Online_Help.htm#Other.htm.  If a 

facility is comprised entirely of spaces which do not fall under any of the predefined space 

types, the entire building should be entered as an “Other” space type.   

Optional Entries 

Although users are encouraged to complete them, space use attributes listed as optional in 

Portfolio Manager are not required for compliance with SMC 22.920; data in these fields will 

not impact benchmarking results. 

3) Energy Consumption Data 

Automated Uploading 

In order to enable automated uploading of energy consumption data, the building owner must 

select all relevant utilities within their Portfolio Manager record as service providers for their 

building; this will allow each utility to link to and upload energy consumption data into the 

building’s Portfolio Manager record.  Upon receipt of a written or secure electronic request 

and/or authorization by the building owner or their authorized representative, each utility that 

serves a building subject to the energy benchmarking, disclosure and reporting requirements is 

responsible for uploading energy consumption data for all meters identified as being associated 

with the building to the building’s Portfolio Manager record.  This data may be uploaded by 

individual meters, or aggregated to one or more virtual meters.   

http://www.energystar.gov/ia/business/downloads/PM_Data_Collection_Worksheet.doc
https://www.energystar.gov/istar/pmpam/help/Space_Use_Information.htm
http://www.energystar.gov/istar/pmpam/help/Portfolio_Manager_Online_Help.htm#Other.htm
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Every building will be served by one or more utilities, and each one maintains its own 

procedures for initiating the process to automatically upload energy consumption data to 

Portfolio Manager.  The building owner must contact each serving utility to discuss specific 

requirements.  Their contact information is: 

Seattle City Light: 

Web site:  www.seattle.gov/light/accounts/energyusage 

E-mail:  SCL_Portfolio_Manager@Seattle.gov 

Phone:   (206) 684-7557 

Puget Sound Energy: 

Web site:  pse.com/accountsandservices/PropertyManagers/Pages/Automated-

Benchmarking.aspx 

E-mail:  automatedbenchmarking@pse.com 

Phone:  (425) 456-2494 

Seattle Steam: 

Web site:  www.seattlesteam.com 

Contact:  David Easton 

E-mail:  DEaston@seattlesteam.com 

Phone:  (206) 658-2025 

Utilities are responsible for uploading monthly energy consumption data for all buildings for 

which they have been authorized as service providers.  However, each utility may establish 

their own business process for subsequent uploading of energy consumption data after the 

initial authorization forms have been submitted and the set-up completed; some utilities may 

choose to upload data periodically, with no further action needed on the part of the building 

owner, while others may require that the building owner submit a new request each time a 

data upload is desired.  The appropriate data release forms for each utility can be downloaded 

from the utility web site at the corresponding link listed above.  

Utilities must maintain all energy consumption data in a format compatible with Portfolio 

Manager for at least the previous 24 months, so that all data for the previous calendar year can 

be uploaded at any time during the current year, in response to a request from the building 

owner for.  Note:  this is an administrative correction to SMC 22.920.060, which required 

utilities to maintain data for only 12 months. 
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Utility companies shall release tenant energy use data to the building owner’s Portfolio 

Manager account, and building owners shall use tenant energy use data released from the 

utility company accounts, solely for the purpose of complying with SMC 22.920. 

Manual Data Entry 

Building owners may manually input utility meter data for their building into Portfolio Manager 

themselves, provided that they: 

1. Confirm with their utilities that all meters serving the building have been identified 

2. Confirm that the energy data for all meters associated with the building has been 

accurately input into their Portfolio Manger record  

3. Provide signed documentation to the City of Seattle verifying that these steps have been 

completed 

Data Standards 

Whether uploaded by utilities or manually input by the building owner, the consumption data 

must be properly formatted to meet Portfolio Manager standards for generating an energy 

performance rating: 

 Where available, there must be at least 11 full, consecutive, and overlapping calendar 

months of energy data for all active meters. 

 Each meter cannot have more than a one day gap between the end date of one meter 

reading and the start date of the next. 

 Each meter cannot have more than a one day overlap between the end date of one 

meter reading and the start date of the next. 

 Electrical meter entries cannot cover a period greater than 65 days. 

 All benchmarking reports must be based on data from the twelve consecutive months of 

the previous calendar year.   

B. Disclosure Process 

Upon request, building owners are required to provide an energy disclosure report for their 

building to: 

 A current lessee; 

 A prospective lessee negotiating a lease agreement or letter of intent; 

 A prospective buyer negotiating a purchase and sale agreement; 

 A prospective lender considering an application for financing or refinancing of the 

building. 
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If a disclosure report has been requested by an authorized party, the building owner or 

manager must disclose building energy data to them prior to signing of any purchase and sale 

agreements or letters of intent between the parties, and no later than seven days after the 

disclosure request is submitted. 

Lending institutions can request an energy disclosure report while processing any transaction 

involving the sale or lease of an entire building or of a separately owned portion of a building 

(e.g., a condominium unit).  An energy disclosure report can also be requested in conjunction 

with financing of other activities, such as tenant improvements or a major renovation. 

The energy disclosure report must be based on data for the twelve consecutive months of the 

previous calendar year.  The energy disclosure report must be provided to the requesting party 

by the building owner or their representative, who will then have an opportunity to discuss the 

results of the report, and share any additional information that is relevant to the building’s 

performance.  The City of Seattle will not provide energy disclosure reports (for additional 

information reference section 7H Confidentiality on page 24 of this Director’s Rule).  

The energy disclosure requirements are fulfilled by providing a copy of the Statement of Energy 

Performance (for uses other than applying for the ENERGY STAR), a one-page summary of energy 

performance which can be created through ENERGYSTAR Portfolio Manager.  A sample 

Statement of Energy Performance is available at: 

http://www.energystar.gov/index.cfm?c=evaluate_performance.bus_portfoliomanager_sep.  

Note that the sample may include a stamp to document validation of results by a Professional 

Engineer or a Registered Architect.  Verification by a certified professional is necessary for a 

building to gain recognition as an ENERGYSTAR rated building, but is NOT a requirement of the 

benchmarking provisions of SMC 22.920. 

The step-by-step instructions for generating a Statement of Energy Performance can be found 

on the ENERGYSTAR web site at: 

https://www.energystar.gov/istar/pmpam/help/Generating_an_SEP_Facility_Summary.htm. 

In the event of a transaction involving the sale or rental of an individual condominium unit, the 

condominium owners’ association is responsible for providing the disclosure report needed to 

fulfill a request.  The disclosure requirements will be satisfied by providing a report of either the 

entire building or the complete condominium in which the individual condominium unit exists. 

C. Reporting Process 

After the building owner has set up their building record within Portfolio Manager they must 

select “City of Seattle Annual Reporting” as a service provider for the building, and input the 

Building ID provided by the City of Seattle.  This will authorize the City to download the data 

http://www.energystar.gov/index.cfm?c=evaluate_performance.bus_portfoliomanager_sep
https://www.energystar.gov/istar/pmpam/help/Generating_an_SEP_Facility_Summary.htm
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needed to fulfill the building’s annual reporting requirements.  If the Building ID is not entered 

correctly into the “City of Seattle Energy Disclosure Building ID” field the results will not be 

reported, and the building will be deemed to be out of compliance. 

A building will be considered to be in compliance with annual reporting requirements when: 

 The building’s record in Portfolio Manager has been properly set up, and is fully and 

accurately populated; 

 All building profile data and energy consumption data for the previous calendar year is 

current; 

 The building owner has authorized the City of Seattle to download data from the 

building’s Portfolio Manager record; and  

 The Building ID has been correctly entered in the Portfolio Manager record.    

In April of each year, the City of Seattle will download and store data for all buildings for which 

it has been authorized as a service provider.  This data will be a subset of the information about 

each building as contained in Portfolio Manager, including the following fields. 

 Report Date 

 Building Name 

 Building Address 

 Total Gross Floor Area 

 Year Built 

 Eligible for ENERGYSTAR (yes/no?) 

 Rating (where available) 

 Normalized Total Annual Energy Consumption 

 Non-normalized Total Annual Energy Consumption 

 Normalized EUI (total annual energy consumption per sf) 

 Non-normalized EUI (total annual energy consumption per sf) 

 Estimated CO2 Generation 

 Total gross floor area for each space use in the building  

When supported by Portfolio Manager, all energy consumption and EUI data will be separated 

by electric, gas and steam values when reported to the City of Seattle.  

This information is generally identical to that contained within the Statement of Energy 

Performance a building owner must generate to fulfill disclosure requirements, with the 

exception of including the total gross floor area of each space type in the building.  No 

individual meter readings or information on the operating characteristics of the building, such 

as weekly operating hours or number of employees, will be stored or made publicly available 
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(for additional information reference section 7H Confidentiality on page 24 of this Director’s 

Rule). 

City of Seattle staff will use the annually reported data to monitor changes in energy use across 

the entire portfolio of buildings in the city.  This information will allow staff to identify market 

sectors with the greatest energy efficiency opportunities, in order to guide development of 

future policies and incentive programs, and develop data on typical expected energy loads for 

different building uses.     

D. Existing Portfolio Manager Records 

If a building was already being voluntarily benchmarked in Portfolio Manager prior to the date 

of its initial reporting deadline, the building owner may continue to use the building’s existing 

Portfolio Manager record rather than creating a new record, provided that all energy, building 

profile and other data in the record meets the standards described in this Rule.  This includes, 

but is not limited to: 

 The description of the building, and its area and other attributes, must be in agreement 

with the information provided by the City of Seattle, and any corrections must be 

communicated to the City of Seattle at EnergyBenchmarking@seattle.gov or by phoning 

206-727-8484. 

 The building owner must select and authorize “City of Seattle Annual Reporting” as a 

service provider for the building, and enter the Building ID provided by the City of 

Seattle. 

If the building owner wishes to continue using an existing Portfolio Manger record but have 

energy consumption data entered automatically, they must select each utility serving the 

building as a service provider within Portfolio Manager, and submit official authorization and 

upload requests, as needed. 

7. CLARIFICATIONS 

A. Defining a “Building” 

Each building must be entered as a unique record within Portfolio Manager.  In complex 

structures – which may have multiple owners, many different uses, and portions built at 

different times and of different materials – it is necessary to standardize the definition of what 

constitutes a building.  In order to derive an accurate and consistent EUI and energy 

performance rating for a building all parties involved with the reporting process – including the 

City of Seattle, the building’s owner, and all utilities serving the building – must share a 

mailto:EnergyBenchmarking@seattle.gov
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common understanding of the definition of each building, so that the area of the building, the 

uses of its constituent spaces, and the meters serving the building are in alignment.   

The City of Seattle will attempt to send a letter to each building owner subject to the ordinance, 

describing the City’s initial understanding of the building’s address, area, and general 

configuration, based on best available data sources.  For more complex structures the City’s 

interpretation may differ from the way the building owner prefers to benchmark and report the 

building.  If the building owner disagrees with the City’s definition of the building they must 

contact the City of Seattle at EnergyBenchmarking@seattle.gov to discuss possible corrections.  

Once the building owner and the City are in agreement, the building owner must use this 

definition consistently when setting up their records in Portfolio Manager, and when 

coordinating with utilities to identify which meters feed the building.   

1) Sub-Buildings 

Portfolio Manager is designed primarily to be used as a whole building reporting tool, and the 

minimum reporting requirements as defined in SMC 22.920 are for each complete building to 

report as a single entity within Portfolio Manager.  However, how a building is used has a strong 

bearing upon its expected energy consumption, and a meaningful comparison between 

buildings becomes more challenging with mixed use buildings that do not fall cleanly into one 

of Portfolio Manager’s predefined categories.  For example, it is difficult to compare the energy 

performance of two mixed use buildings, each containing a residential condominium and 

commercial office space, when the energy consumption data for each building is aggregated for 

the entire building.  Separating the energy consumption values between the residential and 

commercial portions of the buildings can produce results that are uniformly more useful for the 

homeowners’ association, the commercial building owner, potential buyers or renters 

attempting to evaluate the performance of the commercial or residential spaces, and City staff 

hoping to understand the typical energy performance of commercial or residential uses within 

buildings.   

If agreed to by all responsible parties, the building owner or owners may elect to subdivide a 

single, primary building into multiple sub-buildings, each of which will be reported through its 

own unique record in Portfolio Manager.  In order to be able to accurately assess what portion 

of the total energy consumption can be attributed to each portion, sub-buildings can only be 

defined where they meet the following criteria: 

 Ownership – each sub-building must be under common legal ownership, or managed by 

a single owners’ association with reporting responsibility 

 Mechanical systems – the HVAC systems in each sub-building must be physically 

separate from the systems serving other portions of the building 
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 Sub-metering – the utility service to each sub-building must be separately metered from 

all other portions of the building  

If a building is divided into multiple sub-buildings for benchmarking and reporting purposes, the 

total gross floor area of the primary building will continue to be used to determine if the 

building is above the reporting threshold, and all sub-buildings constituting the primary building 

will be subject to the same benchmarking, disclosure, and reporting requirements as the 

primary building.   

2) Multiple Buildings 

In order to represent a building as a unique record within Portfolio Manager, the energy 

consumption for that building must be separately metered.  Where multiple buildings are 

served by a single utility meter, or served from a nearby central plant and not individually 

metered, it will be impossible to benchmark energy performance for the individual buildings.  In 

these situations, all commonly served buildings should be grouped together and defined as a 

campus.   

Within Portfolio Manager, a “campus” is defined as a collection of facilities that are situated 

close together and have energy and/or water meters that are shared across multiple facilities.  

The buildings are typically served by a common heating or cooling source.  Examples of 

campuses include higher education/universities, office parks, or retail strip malls.  The campus 

feature within Portfolio Manager provides energy managers with a central view of all campus 

facilities and a calculated combined energy usage based on combined floor space.  Energy 

usage for the campus can be derived from both campus-level meters (used by multiple 

facilities) and separate meters for individual facilities. 

Campus facilities are not rated at this time and cannot apply for an ENERGYSTAR label.  

Therefore, if the building owner would like to seek an ENERGYSTAR rating, sub-metering would 

need to be installed so that the buildings can be individually benchmarked.  

Example:  A university has 20 buildings, with a variety of uses – classrooms, residence halls, 

laboratories, and maintenance facilities.  These are all served with hot and chilled water from a 

central plant, but the buildings are not individually metered.  All buildings must be defined and 

benchmarked as part of a campus in Portfolio Manager. 
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Exceptions 

1. In a multi-building environment with a small number of buildings, all of similar age, use 

and construction, all buildings can be grouped together and defined as a single building 

within Portfolio Manager, rather than as a campus. 

 

Example:  An apartment complex has five buildings with eight units per building.  The 

buildings are not individually metered.  However, all buildings were constructed at the 

same time, and share similar materials, mechanical/electrical systems and architectural 

features.  The five buildings can be combined and benchmarked as a single building in 

Portfolio Manager with 40 residential units. 

 

2. Hospitals, senior care facilities, and K-12 schools that are composed of multiple 

buildings are NOT considered campuses.  Portfolio Manager includes the functionality to 

accommodate and benchmark multi-building configurations for these specific uses.  

B. Threshold Determination 

In a campus consisting exclusively of residential buildings, all buildings which are considered to 

be part of the campus must be benchmarked and included within the campus designation if the 

average number of residential units per building (total number of residential units / total 

number of buildings) is five or more; if the average number of residential units per building is 

less than five the buildings constituting the campus do not need to be benchmarked. 

In a campus consisting of non-residential or mixed use buildings, or a mixture of non-

residential, residential and mixed use buildings, all buildings which are considered to be part of 

the campus must be benchmarked and included within the campus designation if:  1) any of the 

buildings within the campus has an area of greater than 50,000 sf; or 2) the average area of all 

of the buildings constituting the campus (total area / total number of buildings) is 10,000 sf or 

greater. 

Although the King County Assessor’s database generally defines one building per record, there 

are situations where multiple small buildings have been aggregated together and listed as a 

single record.  This can create a record with a total gross floor area above the reporting 

threshold even though none of the individual buildings constituting that record exceeds the 

threshold.  In these situations, the building owner may submit signed, supporting 

documentation to inform the City of Seattle that they do not consider their building(s) to be 

subject to the benchmarking, disclosure, and reporting requirements. 
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C. Reporting Responsibility 

1) Multiple Owners 

The owner of each building is responsible for benchmarking their building and ensuring that all 

energy disclosure and reporting requirements are fulfilled.  In most cases, a single party owns 

the entire building and is responsible for benchmarking, disclosure and reporting for the 

complete building.  However, in some situations portions of a single building may be separately 

owned by different parties.  This may occur where multiple spaces which can be bought and 

sold individually are vertically stacked within a single structure, on a common real estate parcel.  

In these situations, the building owners are encouraged to break the building into multiple sub-

buildings, as described above, so that each building owner can take responsibility for reporting 

on their portion of the structure.  This does NOT include the case of individual condominium 

units, which are treated separately below. 

Alternatively, if the metering or mechanical system configuration does not allow the creation of 

sub-buildings, the owner controlling the largest portion of the building’s total gross floor area 

will be treated by the City of Seattle as the primary owner.  This entity will be responsible for 

creating a single Portfolio Manager record that covers the entire structure, and must collect 

data from the other portions of the building not under their ownership as needed to complete 

the Portfolio Manager record.   

2) Long-Term Tenants 

Even though a building or a portion of a building may be leased to, and operated by, a tenant 

under a long-term lease agreement, the building owner retains ultimate responsibility for 

insuring that the benchmarking, disclosure and reporting requirements have been met.  

Nothing in this Rule prevents the tenant from taking an active role in preparing the 

benchmarking information, and submitting it to the building owner or inputting it directly into 

Portfolio Manager.  However, if there are multiple spaces in a building, leased to multiple 

tenants, the building owner must insure that all spaces have been accounted for and 

benchmarked; the Portfolio Manger record must reflect the total performance of the complete 

building.  

3) Land Lease 

In a land lease situation, where the ground beneath a structure has been leased to, rather than 

sold to the owner of a building, the owner of the building itself is responsible for fulfilling all 

energy benchmarking disclosure and reporting requirements. 
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4) Condominiums 

Per SMC 22.920.020: 

Where a condominium is subject to this chapter, "Building Owner" means the owners' 

association. In a condominium where the powers of an owners' association are exercised by 

or delegated to a master association, as defined in RCW 64.34.276, "Building Owner" means 

the master association. 

Further,  

"Owners' Association" means the entity consisting exclusively of all the unit owners in a 

condominium, as defined under RCW 64.34.300. 

The owners’ association (or master association, if applicable) is responsible for establishing a 

record in Portfolio Manager for the entire condominium, including common spaces and all 

individual condominium units, and benchmarking, disclosing and reporting its aggregate 

performance.  Owners of individual condominium units must provide the association with any 

authorization or billing/metering information needed to comply with these requirements.  

Owners’ associations may also wish to consider amending their condominium’s covenants, 

conditions and restrictions (CC&Rs) to streamline the processes whereby the association will 

compile complete energy records on behalf of the individual owners. 

Any party engaged in purchasing or leasing an individual unit within the condominium has the 

right to request an energy disclosure report.  Since all energy benchmarking and reporting will 

be done for the entire condominium, the owners’ association is responsible for providing a 

report disclosing the aggregate energy performance of the complete condominium, rather than 

for the individual unit involved in the transaction. 

Where an entire building consists of a single condominium, the owner’s association is 

responsible for benchmarking the entire building.  It is possible that a complex structure will 

contain not only one or more residential or commercial condominiums, but also additional 

portions that are separately owned in fee simple.  In these situations breaking the building into 

multiple sub-buildings is likely to be the only practical way to complete the benchmarking 

process.  Where this is not possible, the City of Seattle will provide further guidance on a case 

by case basis. 

D. Measuring Building Area 

Because the ENERGYSTAR rating is an indicator of the entire building’s energy performance, all 

interior space must be captured in Portfolio Manager.  The total gross floor area must be 

measured between the principal exterior surfaces of the enclosing fixed walls, and should 
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include all supporting functions such as offices, lobbies, rest rooms, equipment storage areas, 

mechanical rooms, break rooms, elevator shafts, stairwells, etc.  Atriums or areas with high 

ceilings should only include the base floor area that they occupy. The total gross floor area 

should not include outside loading bays or docks.  However, all enclosed spaces, whether 

conditioned or non-conditioned, must be included. 

Original specifications, design documents, and "as-built" drawings can be used to confirm 

certain physical characteristics. However, because the actual physical characteristics of the 

building can vary significantly from these plans and records, any review of documentation must 

always be combined with a physical inspection of the building. 

1) Parking and Loading 

To allow Portfolio Manager to properly assign lighting and ventilation allowances, the parking 

and loading area should be divided into three categories: 

 Enclosed parking structures 

 Unenclosed parking with a roof  

 Open parking lots (no roof) – assumes that the space is lit, but does not require 

mechanical ventilation 

Parking and loading areas can be excluded when determining if a building’s total gross floor 

area is above the 10,000 sf threshold at which energy benchmarking, disclosure, and reporting 

requirements for non-residential buildings take effect.  However, if a building is determined to 

be subject to these requirements then parking and loading must be considered when 

benchmarking and reporting. 

If the parking lighting or ventilation systems are included in the service measured by the main 

building energy meter(s), any area connected to the building that is used for parking vehicles 

should be included in the calculation of building area within Portfolio Manager; if the parking 

space is metered separately from the main facility with which it is associated, it does not need 

to be entered into Portfolio Manager.  When defining parking lot square footage, include only 

the spaces and lanes that cars actually drive on, excluding any surrounding landscaping that is 

lit by the parking lot’s lighting.   

The area within parking lots and garages will be excluded when determining the primary 

building type to which each building will be compared when Portfolio Manager determines its 

energy performance score. 
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2) Vacant Space 

If vacant space averages at least 10% of the building’s total gross floor area over the past 12 

months, the vacant space must be input in Portfolio Manager as a separate space. Portfolio 

Manager also dictates specific values which must be used for the weekly operating hours, 

workers on main shift, number of PCs, and percent heated and percent cooled for a vacant 

space. 

See the ENERGYSTAR Frequently Asked Questions at 

http://portfoliomanager.supportportal.com/ics/support/default.asp?deptID=23010&task=kno

wledge&questionID=16604 for additional information. 

E. Loads to Include/Exclude 

All energy loads served and metered by a utility, and which are relevant to the primary uses and 

occupancies of the building, must be included in the building’s Portfolio Manager record.  This 

includes readings for any meters that are paid by tenants or other parties, rather than the 

building owner.  Also, any after-hours usage that is billed back to tenants must be included, 

regardless of who is paying for the energy. 

Loads for common spaces, such as a parking structure that is functionally shared between two 

properties, must be fully assigned to the building which holds legal title for the space.  If a single 

structure has been divided into sub-buildings, then parking and other common spaces should 

be apportioned between and reported with the appropriate sub-buildings. 

Loads which are unrelated to the primary purpose of the building, such as an electric vehicle 

charging station or on-site cell phone towers, may be excluded from energy benchmarking, 

disclosure and reporting, provided that these loads are metered separately from all other 

building loads. 

Buildings are required to report the amount of electricity that is generated on-site from solar or 

wind energy and used at the building. They must also report energy that they sell back to the 

utility via net metering.  Solar and wind energy generated onsite cannot be subtracted from the 

total energy consumption of the building. 

F. Reporting Tool 

All benchmarking results must be reported via the U.S. EPA’s ENERGYSTAR Portfolio Manager 

(http://www.energystar.gov/index.cfm?c=evaluate_performance.bus_portfoliomanager).  The 

City of Seattle has determined that Portfolio Manager is the best tool that is readily available 

for benchmarking, disclosing and reporting of building energy performance.  Portfolio Manager 

has many benefits that led to its selection as the required reporting tool: 

http://portfoliomanager.supportportal.com/ics/support/default.asp?deptID=23010&task=knowledge&questionID=16604
http://portfoliomanager.supportportal.com/ics/support/default.asp?deptID=23010&task=knowledge&questionID=16604
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 Widespread use – Portfolio Manager is the defacto standard in the United States for 

building benchmarking, and is supported by the U.S. EPA and a large number of trained 

professionals 

 Cost – Portfolio Manager is free 

 Web based – does not require purchase or installation of any dedicated software 

 Security of data – all data is stored on a secure server maintained by the U.S. EPA.  Only 

authorized representatives are able to access the profile or energy consumption data 

associated with a building 

Portfolio Manager provides greater reporting functionality for some building types than for 

others, as some buildings do not currently qualify for an ENERGYSTAR score.  For example, 

although Portfolio Manager can be used to track and report energy consumption for 

multifamily properties, at present it cannot generate an ENERGYSTAR performance rating for 

these buildings.  However, in the interest of maintaining consistency in both procedures and 

data standards, Portfolio Manager must be used for all building types.   

SMC 22.920 requires benchmarking of EUI and “where available, an energy performance rating” 

for all buildings subject to the requirements.  The U.S. EPA is continuing to expand the set of 

building types which will receive an energy performance score; as this capability is enhanced, 

those buildings will be expected to begin reporting their score in addition to EUI values. 

G. Eligibility for ENERGYSTAR Rating 

All buildings which earn an energy performance rating of 75 or greater are eligible to receive an 

ENERGYSTAR label.  To ensure the quality of the label, the building’s performance must be 

certified by a licensed Professional Engineer or Registered Architect.  Additionally, the certifying 

professional must validate that the space data is correct and complete, that all energy meters 

have been correctly defined, that standards for ventilation, lighting and comfort within the 

building have been achieved, and that the rating as a whole is based on reliable data. 

More than 50% of the building’s total gross floor area (excluding parking areas) must be defined 

by one of the space types defined by Portfolio Manager as being eligible to receive an energy 

performance rating, such as “Office” or “Hotel.”  This determines the category of buildings – 

out of all buildings in the national stock – to which the property is being compared. 

The ENERGYSTAR label is a valuable indicator of a high performance building, as achieving it 

requires dedication to energy efficiency as well as an understanding of the benchmarking and 

certification process.   Although the City of Seattle encourages building owners to apply for the 

ENERGYSTAR label, this is not a condition of the City’s Benchmarking, disclosure and reporting 

requirements. 
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For additional information on applying for the ENERGYSTAR label refer to 

http://www.energystar.gov/index.cfm?c=business.bus_bldgs. 

H. Confidentiality 

The City of Seattle will not publicly post any information about the energy performance of an 

individual building, and any requests for disclosure of a building’s energy performance will be 

referred to the building owner.  In addition, all data reported to the City of Seattle will be 

aggregated across an entire building or sub-building – the City will not capture individual meter 

readings, or any information related to the operational characteristics of a building, such as 

hours of use.  

However, under Washington State Law (reference RCW Chapter 42.56, the Public Records Act) 

all records received or created by the City of Seattle are considered public records.  Public 

records include annual energy consumption reports as required under Seattle Municipal Code 

SMC 22.920. 

The Public Records Act requires that public records must be promptly disclosed by the City 

upon request unless the Public Records Act or other statute specifically exempts records from 

disclosure. 

If a building owner or tenant believes any of the records they are submitting to the City as part 

of their compliance with this ordinance are exempt from disclosure, they can request that they 

not be released by the City before they receive notification and an opportunity to pursue court 

action to prevent disclosure.  To do so, the building owner or tenant must very clearly and 

specifically identify the information and the exemption(s) that may apply.  Only the specific 

records or portions of records properly identified will be withheld for the purpose of providing 

notification.  All other information submitted to the City will be considered fully disclosable 

upon request. 

The City will not assert an exemption from disclosure on a building owner or tenant’s behalf.  If 

the City receives a public disclosure request for any records that a building owner or tenant has 

properly and specifically identified, the City may notify them in writing of the request and 

postpone disclosure.  While it is not a legal obligation, the City may allow up to ten business 

days after notification for them to obtain a court injunction to prevent the City from releasing 

the records (reference RCW 42.56.540).  If the building owner or tenant fails to obtain a court 

order within the ten day period, the City may release the information. 

http://www.energystar.gov/index.cfm?c=business.bus_bldgs
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DISTRICT DEPARTMENT OF THE ENVIRONMENT 

NOTICE OF FINAL RULEMAKING 

Energy Performance Benchmarking of Privately Owned Buildings 

The Interim Director of the District Department of the Environment (DDOE), in accordance with 
the authority in section 107(4) of the District Department of the Environment Establishment Act 
of 2005, effective February 15, 2006 (D.C. Law 16-51; D.C. Official Code § 8-151.07(4) (2008 
Repl.)); section 4 of the Green Building Act of 2006 (GBA), effective March 8, 2007 (D.C. Law 
16-234; D.C. Official Code § 6-1451.03 (2008 Repl. & 2011 Supp.)); Mayor’s Order 2010-1, 
dated January 5, 2010; the Clean and Affordable Energy Act of 2008 (CAEA), effective October 
22, 2008 (D.C. Law 17-250; D.C. Official Code § 8-1773.01 et seq. (2011 Supp.)); and section 
(c)(2)(A) of the Green Building Compliance, Technical Corrections, and Clarification 
Amendment Act of 2012, effective June 5, 2012 (D.C. Law 19-139; 59 DCR 2555)), hereby 
gives notice of the adoption of this final rulemaking upon the publication of this notice in the 
D.C. Register, to add a new section 3513, entitled “Energy Performance Benchmarking of 
Privately-Owned Buildings,” and to amend section 3599 (Definitions) of chapter 35 (Green 
Building Requirements) of title 20 (Environment) of the District of Columbia Municipal 
Regulations (DCMR). 

A Notice of Proposed Rulemaking was published in the D.C. Register on October 21, 2011 (58 
DCR 9057). The thirty (30) day comment period ended on November 21, 2011, during which 
time a public meeting was held and six (6) sets of formal comments were received. In response 
to significant comments, DDOE determined that substantive changes to the proposed regulations 
were needed. In February 2012, DDOE held a public meeting and multiple stakeholder meetings 
to present the changes to the rulemaking under consideration and get further public input. 
Furthermore, DDOE proactively sought input from the United Stated Environmental Protection 
Agency (U.S. EPA), various stakeholder and trade organizations, non-profits, and officials in 
other jurisdictions with similar energy benchmarking requirements for privately-owned 
buildings. DDOE made further changes to the rulemaking as a result of these meetings. 

A Second Notice of Proposed Rulemaking was published in the D.C. Register on July 20, 2012 
(59 DCR 8573). The thirty (30) day comment period ended on August 20, 2012, during which 
time a public meeting was held and one (1) set of formal comments was received. Although the 
comments were considered, DDOE has determined that no further changes to the rulemaking are 
necessary pursuant to the comments. However, DDOE has made a small change to subsection 
3513.15, to clarify how the regulations address the delayed implementation of the benchmarking 
requirements established by the GBA. 

This final rulemaking references and is supported by multiple guidance documents, all of which 
are published on DDOE’s website at http://ddoe.dc.gov/energybenchmarking/.  The full text of 
all comments and DDOE’s responses may also be viewed on DDOE’s website. Most of the 
comments DDOE received during the second comment period pertained to the guidance 
documents, and DDOE has made a number of changes to them accordingly. 

DDOE will assist the regulated community with compliance with the retroactive reporting 
requirements that are necessary on account of the delayed publication of this final rulemaking. In 
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order to support the regulated community, DDOE has worked with the District of Columbia 
Sustainable Energy Utility (DC SEU) to temporarily establish a benchmarking help center at the 
DC SEU. This help center is available to provide technical assistance with benchmarking 
buildings as required by this regulation. The DC SEU Benchmarking Help Center can be reached 
during normal business hours at 202-525-7036 or at benchmarking@dcseu.com; more 
information can be found at http://dcseu.com/for-your-business/benchmarking. In addition, 
DDOE has conducted an extensive series of in-person trainings and briefings on the regulations 
and the online tools for energy benchmarking. During 2012, over 400 individuals attended a 
DDOE benchmarking presentation or received hands-on technical training from the DC SEU. 
DDOE also maintains an electronic mailing list for over 600 stakeholders, which can be signed 
up for on DDOE’s website, http://ddoe.dc.gov/energybenchmarking.  

Summary 

These final regulations implement the provisions of the Green Building Act (GBA) and its 
amendments, which mandate that, according to building size and a defined schedule, owners of 
privately-owned buildings annually benchmark their buildings using the U.S. EPA’s ENERGY 
STAR® Portfolio Manager benchmarking tool (Portfolio Manager); that the benchmark and 
ENERGY STAR® statements of energy performance for each building be submitted to DDOE; 
and that, beginning with the second annual filing for a given building, DDOE make the results 
available to the public. In addition, these final regulations set forth DDOE’s implementation and 
enforcement of the benchmarking requirements.  

Buildings, energy use, and greenhouse gas emissions 

Buildings account for a major portion of a city’s energy use, imposing both local and global 
environmental costs. This fact was underscored in the District’s 2006 Greenhouse Gas Inventory 
report, which found that buildings (primarily large commercial buildings) account for seventy-
four percent (74%) of greenhouse gas emissions released in the District. When fossil fuel based 
energy is generated to power buildings, pollutants such as smog-producing sulfur and nitrogen 
oxides are produced and eventually end up in a region’s air and waterways. High levels of 
ground-level ozone, which contribute to serious health problems among vulnerable populations, 
are also associated with the production of energy used to power buildings. 

Energy use also has a significant impact on a building’s operations budget, costs that are borne 
by building owners and their tenants. For tenants of commercial office buildings, energy 
inefficiency means additional lease costs, and the loss of dollars that affect the bottom-line of 
building owners, tenants, and investors. Energy inefficiency disproportionately affects low-
income residents, who often must forgo such necessities as health care and food to pay high 
utility bills in inefficient buildings. 

Increasing the energy efficiency of the District’s building stock is an essential component of any 
effort to make the District more efficient and environmentally sustainable. To begin to address 
this critical area of energy use, the GBA requires that, beginning in 2008, public buildings be 
designed to achieve a rating of seventy-five (75) or higher using U.S. EPA’s ENERGY STAR® 
Target Finder tool, an energy modeling tool that enables a design team to model and plan future 
energy performance. After construction, these buildings are further required to be annually 
benchmarked using the Portfolio Manager benchmarking tool. The Council of the District of 
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Columbia then took the environmentally progressive step of enacting the Clean and Affordable 
Energy Act of 2008 (CAEA), which amended the GBA to include the set of efficiency tracking 
requirements for existing private and public sector buildings that these regulations address. 

The CAEA initiated benchmarking requirements beginning in Fiscal Year 2009 for the District’s 
public buildings of ten thousand square feet (10,000 sq. ft.) in size or larger. Beginning with 
calendar year 2010, private buildings over two hundred thousand square feet (200,000 sq. ft.) are 
required to report data, with the law expanding coverage to include private buildings over fifty 
thousand square feet (50,000 sq. ft.) by 2013.  

The CAEA’s expanded benchmarking requirements for public buildings, and new requirements 
for the private sector, are intended to make energy and water performance information for the 
city’s largest buildings readily available to the public. Easily accessible information about 
building performance will lead to better-informed decisions by parties who buy, lease, or manage 
buildings. Transparent energy and water performance information can, in particular, highlight the 
need for improvements in low-scoring buildings, and inform and encourage building owners to 
make their buildings more efficient and competitive in the marketplace. Greater awareness about 
energy and water use in buildings and follow-up conservation measures will lead to reduced 
energy consumption and its accompanying positive environmental and financial impacts. 

ENERGY STAR® Portfolio Manager 

Portfolio Manager, the U.S. EPA’s online energy benchmarking system, is a widely accepted 
tool that enables building owners to track energy use in their buildings and compare a building’s 
energy performance against similar buildings nationwide. Portfolio Manager is used by building 
owners throughout the country as a tool to track and evaluate energy and water consumption, 
develop energy management goals over time, and identify strategic opportunities for cost 
savings. Additionally, the U.S. Green Building Council references Portfolio Manager as the 
measurement tool to verify energy performance under the Leadership in Energy and 
Environmental Design (LEED) for Existing Buildings, Operations and Maintenance standard. 

Portfolio Manager energy performance is reported as either a score on a scale of one (1) to one 
hundred (100) relative to similar buildings nationwide, or as an Energy Use Intensity (EUI) 
result when the inventory of similar buildings is not sufficient to allow for a comparative 
statistical scoring. Portfolio Manager accounts for the impact of local weather variations, as well 
as for changes in key physical and operating characteristics of each building type. From on-site 
fuel combustion, purchased electricity, and heating and cooling data, Portfolio Manager can 
calculate building greenhouse gas emissions such as carbon dioxide, methane, and nitrous oxide. 
Portfolio Manager can also track energy and water use trends as compared with the costs of these 
resources, thus providing a helpful tool for understanding the relative costs associated with a 
given level of building performance. 

Outline of the Energy Benchmarking Regulations 

These regulations provide specific instructions to the owners and tenants of privately-owned 
buildings on how to fulfill the District’s benchmarking requirements. These regulations identify 
the building size-based timeline that triggers benchmarking requirements with each successive 
year, and establish a schedule for requesting and reporting building information necessary to 
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complete annual benchmarking. These regulations and accompanying guidance documents 
developed by DDOE (available on DDOE’s website at http://ddoe.dc.gov/energybenchmarking/) 
identify District-specific building information to be entered into a building owner’s Portfolio 
Manager account to generate acceptable benchmark results, including standard fields in Portfolio 
Manager for energy, water use, and space use attributes. These regulations also provide general 
guidance on how to report information to DDOE, which is further elaborated in the 
accompanying guidance documents.  

These regulations establish the requirements for residential as well as non-residential reporting, 
address issues related to partial and incomplete benchmark reporting, and set standards for 
reporting verification. Lastly, as authorized by the Green Building Compliance, Technical 
Corrections, and Clarification Amendment Act of 2012, these regulations address DDOE’s 
authority to assess a fine of not more than one hundred dollars ($100) for each calendar day that 
a building owner or non-residential tenant fails to provide the benchmarking information 
required by the GBA. 

These regulations are designed to ease implementation by integrating established Portfolio 
Manager tools. Many building owners and managers in the District are already using the 
Portfolio Manager system. Variation from the “standard” Portfolio Manager requirements is 
limited to requiring building owners to report most data fields that are identified as optional 
within Portfolio Manager. This additional reporting is required for benchmarking in the District 
because DDOE considers the data sufficiently important to merit robust reporting.  

DDOE will provide additional guidance, reference documents, and resource information on 
Portfolio Manager at http://ddoe.dc.gov/energybenchmarking. Various guidance documents and 
forms supporting these regulations will be provided in an electronic format on this website. Final 
reporting will be done through a “District Benchmark Reporting Template” that interacts directly 
with the building owner’s Portfolio Manager account and can be completed and submitted online 
by the building owner. 

Selected Section-by-Section Explanations 

Subsections 3513.1 and 3513.2 set forth the application of benchmarking requirements through a 
phasing-in process based on building size. For the purpose of reporting, a building owner should 
calculate the gross square foot area of the building’s primary spaces as defined by Portfolio 
Manager in order to determine if the building meets the two hundred thousand (200,000), one 
hundred fifty thousand (150,000), one hundred thousand (100,000), or fifty thousand (50,000) 
square feet size thresholds in subsection 3513.1. For the purpose of determining the reporting 
threshold, secondary spaces, such as parking garages, should not be included. However, these 
secondary spaces must be accounted for since they contribute to the complete energy profile of a 
building. Thus when benchmarking a building, building owners must fully report and account for 
secondary spaces within Portfolio Manager.  

If several structures are served by shared utility systems or at least one common energy or water 
meter without separate metering or sub-metering, such that each building’s energy or water use 
cannot be individually tracked, then their primary spaces should be considered to be one building 
for the purpose of determining if the size thresholds in subsection 3513.1 are met.  
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Subsection 3513.3 provides an overview of the steps building owners should follow to fulfill 
District reporting requirements. These reporting requirements go beyond Portfolio Manager’s 
minimum requirements by including mandatory reporting of water data along with some space 
use attributes that Portfolio Manager identifies as “optional.” The requirement to report water 
usage reflects the growing importance of tracking and managing water use in the District. The 
collection of most space use attributes is intended to provide a more robust analysis and allow 
completion of benchmarking when only partial-building information is available. This subsection 
clarifies that when multiple buildings share systems or common utility meters such that 
benchmarking the individual buildings is impossible, the buildings should be benchmarked 
together in Portfolio Manager as a single building or campus. Complex campuses containing 
buildings with different uses may have specialized procedures for submitting data to DDOE, 
which are elaborated in the guidance documents supporting this rulemaking. 

Subsection 3513.4 details the elements that must be included in a complete District Benchmark 
Results and Compliance Report. Building owners must submit a report that includes their 
Building ID number as directed by DDOE, and either a one (1) to one hundred (100) score result 
for building types for which a Portfolio Manager benchmark score is available or an Energy Use 
Intensity (EUI) number for building types for which a Portfolio Manager benchmark score is not 
available. However, for instances where insufficient information is available to achieve either a 
Portfolio Manager benchmark score or an EUI result, then the building owner must explain why 
the requirements of the GBA were not met in reasonably sufficient detail. The online filing 
template will include an option to provide such an explanation. Furthermore, building owners are 
required to include information on any non-residential tenants who fail to supply them with 
required data, for the purposes of enforcement, as detailed in subsection 3513.14. Building 
owners should also report whether whole-building data was included for all utilities, or, if 
partial-building data was used, which utilities were only partial and which utilities covered the 
whole-building. 
 
Subsection 3513.5 identifies the timeframe and processes that building owners must use to obtain 
full building information for benchmarking when owners do not have direct access to that 
information. Since data pertaining to all non-residential tenant spaces must be collected, the 
subsection applies to both owners of non-residential buildings, and owners of residential 
buildings that have at least one non-residential tenant. This subsection references the DDOE-
developed District Data Collection Worksheet, and the Non-Residential Tenant Information 
Form. The worksheet and form both detail all the information a building owner is required to 
obtain, and the latter may be used by the building owner to obtain the necessary information 
from tenants. DDOE will update these forms and worksheets as needed. 

Subsection 3513.6 clarifies that non-residential tenants are required to provide energy, water, and 
space use information to building owners, including information on sub-leased space, and are 
subject to fines for noncompliance. 

Subsection 3513.7 clarifies the circumstances in which building owners may report partial-
building data. In all cases, whole-building benchmark reporting is preferred. Where aggregate 
whole-building data is available from the utility company, the building owner must request that 
data and use it to benchmark the building, provided the utility company has made this service 
available more than sixty (60) days prior to the reporting deadline. The subsection then identifies 
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an alternate reporting method for owners of non-residential buildings when a reasonable effort 
has been made by that owner to obtain tenant information but that information has not been 
received, and for owners of residential buildings that are not master-metered. As outlined in the 
rule, non-residential building owners may use partial-building reporting within established 
parameters. Finally, until such time as they are able to obtain aggregated data from the utility 
company, residential building owners who do not have master meters need to report data only 
from the meters they, or their non-residential tenants, control. 
 
Subsection 3513.8 identifies the date for benchmarking reports to be submitted to DDOE: April 
1, for years 2013 and thereafter. To give building owners and tenants sufficient time to gather 
utility information to fulfill benchmarking requirements, the Green Building Compliance, 
Technical Corrections, and Clarification Amendment Act of 2012 amended the GBA and 
changed this date from January 1 to April 1 of each year.  

Subsection 3513.9 identifies the steps that an owner must take to correct the report they 
submitted to DDOE in the event they receive updated data. The most likely circumstance where 
this subsection applies is when a tenant did not provide the building owner with the required 
energy and space use data as required by subsection 3513.6, but then does provide the building 
owner with this data later, upon receiving a Notice of Violation as described in subsection 
3513.14. A building owner might also receive corrected data from a utility company in the event 
the utility company discovered an error in its meter readings, or a building owner might need to 
correct an inaccurate building square footage figure.  

Subsection 3513.10 allows a building owner to delegate responsibility for benchmarking the 
building to a tenant, when that tenant both leases the entire building and is responsible for the 
management of the building. 

Subsections 3513.11 and 3513.12 cover reporting requirements for new buildings, for buildings 
with a change of ownership, and for vacating non-residential tenants. 

Subsection 3513.13 establishes record-keeping requirements for building benchmarking 
information, which must be maintained for the purposes of inspection and audit. 

Subsection 3513.14 establishes a process for notifying building owners and non-residential 
tenants of noncompliance and for issuing fines of not more than one hundred dollars ($100) per 
day. The subsection also allows for appeals by building owners and non-residential tenants 
pursuant to the Office of Administrative Hearings Establishment Act of 2001, effective March 6, 
2002 (D.C. Law 14-76; D.C. Official Code § 2-1831.01 et seq. (2007 Repl. & 2012 Supp.)). 

Lastly, subsection 3513.15 clarifies that, for reporting of 2010 and 2011 benchmarking data only, 
building owners must submit reports to DDOE within sixty (60) days from the effective date of 
these regulations. As noted above, for all subsequent years of benchmarking data, the compliance 
date for release of data to DDOE will be April 1 of following year. Accordingly, data from 
calendar year 2012 will be due April 1, 2013. These deadlines only apply to buildings above the 
applicable size thresholds specified in subsection 3513.1. 

 

6 



Chapter 35, GREEN BUILDING REQUIREMENTS, of title 20, ENVIRONMENT, of the 
DCMR is amended by adding a new section 3513, entitled “Energy Performance 
Benchmarking of Privately-Owned Buildings,” to read as follows: 

3513  ENERGY PERFORMANCE BENCHMARKING OF PRIVATELY-
OWNED BUILDINGS 

3513.1 Pursuant to D.C. Official Code § 6-1451.03, an owner of a privately-owned 
building shall annually measure the performance of the building using the 
ENERGY STAR® Portfolio Manager (Portfolio Manager) benchmarking tool, 
according to the following schedule: 

(a) All buildings over two hundred thousand square feet (200,000 sq. ft.) of 
gross floor area, beginning with 2010 data and thereafter; 

(b) All buildings over one hundred fifty thousand square feet (150,000 sq. ft.) 
of gross floor area, beginning with 2011 data and thereafter; 

(c) All buildings over one hundred thousand square feet (100,000 sq. ft.) of 
gross floor area, beginning with 2012 data and thereafter; and 

(d) All buildings over fifty thousand square feet (50,000 sq. ft.) of gross floor 
area, beginning with 2013 data and thereafter. 

3513.2 When determining the size of a building to determine the application of § 3513.1, 
a building owner shall: 

(a) Calculate the gross floor area of a building as defined by Portfolio 
Manager; 

(b) Include primary spaces but not include secondary spaces, as defined by 
Portfolio Manager; and 

(c) Include the combined gross floor area, not including secondary spaces, of 
any set of buildings that share building systems or at least one common 
energy or water meter without separate metering or sub-metering, such 
that their energy or water use cannot be individually tracked and they must 
benchmarked as one building or campus in Portfolio Manager. 

3513.3 According to the schedule in § 3513.1 and the requirements specified in § 3513.4 
through § 3513.8, a building owner whose building falls under the benchmarking 
requirements for the previous calendar year shall: 

(a) Open a Portfolio Manager account; 

(b) Request from any non-residential tenants or utility companies the 
information necessary to fulfill the requirements of § 3513.3(c); 
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(c) Enter into Portfolio Manager the building information required by the 
District Data Collection Worksheet, including: 

(1) Energy and water utility information, in accordance with § 3413.7; 

(2) Space use attributes information; and 

(3) Garage or other secondary space information associated with a 
building’s energy and water use;  

(d) Benchmark in Portfolio Manager as one building, property, or campus, 
following guidance from the United States Environmental Protection 
Agency (U.S. EPA) and the District Department of the Environment 
(DDOE), any set of buildings that are served by shared utility systems or 
at least one common energy or water meter without separate metering or 
sub-metering, such that the buildings’ individual energy or water use 
cannot be individually tracked, or are of a space type that U.S. EPA 
recommends be benchmarked as a campus; and  

(e) Authorize the transfer of a District Benchmark Results and Compliance 
Report to the District, via the District Benchmark Reporting Template, 
exclusive of any financial information. 

3513.4 The District Benchmark Results and Compliance Report must include the 
following: 

(a) For a building type for which:  

(1) A Portfolio Manager benchmark score is available, a score result 
between one (1) and one hundred (100); or 

(2) A Portfolio Manager benchmark score is not available, an Energy 
Use Intensity (EUI) result; or 

(3) Insufficient information is available to achieve either a Portfolio 
Manager benchmark score or an EUI result, an explanation of why 
the requirements of § 3513.3(c) were not met in reasonably 
sufficient detail to avoid the penalties of § 3513.14; 

(b) Information on any non-residential tenants who did not provide needed 
data as required by §3513.6, including the tenant’s name, contact 
information, and gross floor area leased; and 

(c) Whether whole-building data was included for all utilities, or, if partial-
building utility data was included, which set(s) of utility data were partial, 
and which covered the whole building. 
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3513.5 A non-residential building owner, or an owner of a residential building with non-
residential tenants, shall request the information about tenant spaces required for 
the owner to fulfill the requirements of § 3513.3(c). The following applies: 

(a) Beginning in 2013 and thereafter, and by February 1 of each year, a 
building owner shall request the space use, energy, and water consumption 
information listed on the Non-Residential Tenant Information Form from 
all non-residential tenants, and may use the Non-Residential Tenant 
Notification Letter and Non-Residential Tenant Information Form to 
request this information; or  

(b) Beginning in 2013 and thereafter, and by February 1 of each year, 
provided that one or more utility companies have made access to 
aggregated utility data available to building owners prior to that date, the 
building owner may request utility data from the utility company or 
companies, and is only required to request from non-residential tenants 
space use information and any utility data not available in aggregate form.  

3513.6 Within thirty (30) days of receiving a request for the data listed on the Non-
Residential Tenant Information Form from the building owner, a non-residential 
tenant shall provide complete and accurate information to the building owner. The 
following applies: 

(a) Tenants who sublease their space are responsible for collecting and 
reporting sub-tenant information and submitting it to the building owner; 
and 

(b) Failure of a non-residential tenant to provide the information listed on the 
Non-Residential Tenant Information Form to the building owner as 
required by this section shall subject the tenant to fines under § 3513.14. 

3513.7 A building owner shall enter data in Portfolio Manager in accordance with the 
following: 

 
 (a) Whenever possible, building owners should benchmark their building(s) 

using whole-building utility data:  
 

(1) Whole-building utility data can be obtained by receiving data from 
all tenants, from master meters, or from a utility company; or  

 
(2) If a utility company has made aggregated utility data available to 

building owners prior to February 1 of that calendar year, then a 
building owner must benchmark using whole-building utility data 
for that utility; 

 
(b) When a non-residential building owner does not have whole-building 

information sufficient to fulfill the requirements of § 3513.3(c), and has 
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made a reasonable effort to obtain from a non-residential tenant the 
information required by § 3513.5, but that information has not been 
received from that tenant, the building owner shall not be relieved of their 
benchmarking obligations, and shall instead submit a partial-building 
benchmarking report; and 

 
(c) A partial-building benchmarking report shall include any available whole-

building information (including any available aggregated utility data), any 
non-residential tenant information received (where applicable), and all 
common area information. 

 
3513.8 Beginning in 2013 and thereafter, and by April 1 of each year, a building owner 

shall timely authorize the transfer to the District of a complete and accurate 
District Benchmark Results and Compliance Report for the previous calendar 
year.  

3513.9 If, after submitting a District Benchmark Results and Compliance Report to the 
District as required in § 3513.8, a building owner receives new or updated 
information that would require an update to a building’s benchmark report, then 
the building owner shall, within thirty (30) days of receiving the new information, 
enter the additional or corrected data into Portfolio Manager and authorize the 
transfer to the District of an updated District Benchmark Results and Compliance 
Report, and shall notify DDOE accordingly. 

3513.10 In cases where a building owner has leased a building to a single tenant and that 
tenant has assumed management of the entire building, the building owner may, at 
the request of and with the consent of the tenant, delegate all responsibility 
regarding this section to that tenant, and notify DDOE accordingly.  

3513.11 Consistent with the requirements of § 3513.1, a building owner shall fulfill the 
requirements of § 3513.3 beginning with the first full calendar year after: 

(a) The building receives its Temporary Certificate of Occupancy or 
Certificate of Occupancy, whichever comes first; or 

(b) The building changes ownership. 

3513.12 If a building owner receives notice that a non-residential tenant intends to vacate a 
building before the information required by § 3513.5 is due, then: 

(a) The building owner shall request that the tenant provide the information 
on the Non-Residential Tenant Information Form for the period the tenant 
occupied the building; and 

(b) The tenant shall provide the information listed on the Non-Residential 
Tenant Information Form to the building owner as soon as practicable 
prior to vacating the leased space in the building; or, if such information is 
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not available prior to vacating such space, as soon as practicable after the 
tenant vacates the building. 

3513.13 A building owner shall comply with the following record retention requirements: 

(a) Preserve benchmark results and supporting records for a period of at least 
three (3) years. The records shall include: 

(1) The U.S. EPA Portfolio Manager confirmation email 
demonstrating proof-of-submission date;  

(2) A copy of the building owner’s energy, water, and space use 
attribute information entered into Portfolio Manager; 

(3) Copies of applicable tenant information forms and letters; and 

(4) Additional information used to support the information required by 
§ 3513.3(c); and 

(b) Make benchmark results and supporting records available for inspection 
and audit by DDOE during normal business hours, following reasonable 
notice by DDOE. 

3513.14 Enforcement of this section shall proceed as follows: 

(a)  The Director shall issue a written Notice of Violation to any building 
owner or non-residential tenant that is determined to be in violation of this 
section;  

(b) If the Director determines that the violation has not been corrected within 
thirty (30) calendar days of the issuance of a Notice of Violation, a 
building owner or non-residential tenant shall be assessed a fine of not 
more than one hundred dollars ($100) per calendar day, during which a 
complete and accurate District Benchmark Results and Compliance Report 
has not been timely submitted to the District; and 

(c) A building owner or non-residential tenant who receives a fine may 
request a hearing or adjudication pursuant to the Office of Administrative 
Hearings Establishment Act of 2001 (D.C. Official Code § 2-1831.01 et 
seq.) and the Office of Administrative Hearings rules (1 DCMR § 2800 et 
seq.). 

3513.15 In accordance with the provisions § 3513.1, and notwithstanding the provisions of 
§ 3513.5 and § 3513.8, a building owner shall authorize, within sixty (60) days 
from the effective date of these regulations, the transfer to the District of complete 
and accurate 2010 and 2011 District Benchmark Results and Compliance Reports. 
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Section 3599, DEFINITIONS, of chapter 35, GREEN BUILDING REQUIREMENTS, of 
title 20, ENVIRONMENT, of the DCMR is amended as follows: 

Subsection 3599.1 is amended to include the following definitions: 

Aggregated utility data – total whole-building energy or water data for a specified period as 
provided by the utility company or a third party for the building for a given utility type. 
 
Building – any structure used or intended for supporting or sheltering any use or occupancy 
 
Building owner – an individual, partnership, corporation, trust, association, firm, joint stock 
company, organization, commission, or other private entity either possessing title or designated 
to govern a privately-owned building, or an agent authorized to act on behalf of the private 
entity. 
 
Director – the Director of the District Department of the Environment (DDOE), or the 
Director’s representative, agent, designee, or successor. 
 
District Benchmark Results and Compliance Report – the Portfolio Manager report that 
includes benchmark results, identifies reporting methodology, and confirms completion of a 
building’s benchmarking to the District. 
 
District Benchmark Reporting Template – the template developed by DDOE in partnership 
with the United States Environmental Protection Agency (U.S. EPA), that exports from Portfolio 
Manager the building information required for building owners to fulfill District benchmarking 
requirements. 
 
District Data Collection Worksheet – the list of data fields required to fulfill District 
benchmarking requirements. 
 
ENERGY STAR® Portfolio Manager benchmarking tool, or Portfolio Manager – the 
system developed by the U.S. EPA that rates the energy and water performance of a building. 
 
Non-Residential Tenant Information Form – the District form a building owner may use to 
collect information required for benchmarking from a non-residential tenant. 
 
Non-Residential Tenant Notification Letter – the District form letter a building owner may use 
to inform a non-residential tenant that the tenant is required to provide the information required 
for benchmarking. 
 
Space use attributes – information such as the conditioned floor area, weekly operating hours, 
number of occupied units, and number of computers in use as defined by the Portfolio Manager, 
according to a building type. 
 
Tenant – a person or entity entitled to the possession, occupancy, or the benefits of any rental 
unit owned by another person or entity. 
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Utility company – an entity distributing, supplying, or transmitting electricity, natural gas, or 
other fuel for heating, cooling, or power generation, or water to a building. 
 
Utility data – energy or water consumption data from one or more meters for a specified period. 
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